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Athertontitle to the the offer the defend-plaintiff, bywe think made
Gilmore.ant could not be considered as such while the shares were

under an attachment the debt of the and thatfor assignor,
the tender cannot of the contract.be deemed a fulfilment
There should trans-have been such a tender as would have

to title.ferred the andplaintiff an undoubted unincumbered
theJudgment plaintiff.for

vs.Atherton Gilmore.

ofof agaol,In cases the commitment a to trae and attestedof copyprisoner
gaoler,on should be to thethe which the arrest was made deliveredprecept

the the is detained into show whichauthority custody.prisonerby

lefton such wasthe officer’s return the thatIt should copyappear, precept,by
he has committedgaoler.with the the officer returns thatWhere, however,

it the ingaol,to will be that commitment isa conformitypresumedprisoner
leastand the be on this or atto return either conclusivelaw, will primapoint,

until contradicted.evidence,facie
originalthe of a from one to thecases of officer another,In all prisonerdelivery

receivinga certified should be to officer theor delivered theprecept, copy,
the returnwith thereon.properprisoner,

an arrest andallegedfor generallya declaration an fromWhere escape prison
of the writ wrsaaverringof the that copywithoutprisoner,commitment

that the sheriffgaoler,name of the exceptor thegaoler, givingtheleft with
dec-judgment,of that thein arreston motionof the prison, held,was keeper

sufficient.waslaration

committed onPeavey,one Davidthe offor escapeCase
process.mesne

introduced the originalthethe arrest, plaintiffshowTo
thatstatedthereon, whichofficerthe return of thewithwrit,
himand committedPeavey,of saidthe bodyarrestedhadhe

thewith keeperand had leftcounty,in saidgaolthewithin
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Atherton hethereof a of did not forth thatreturn; setcopy buthis
Gilmore. lefthad a of the writ.copy

it notTo that didthis evidence the defendant objected,
Thea of writ was with thethe left gaoler.thatappear copy

ofa of the the fileswrit,then fromproduced copyplaintiff
writ,the officer who theand servedbyprovedthe gaoler,

Peavey.at the time he committed saidhe left said copythat
on of the was a trans-of return the writcopytheThe copy

on the writ. To the admission of thisreturnof thecript
officer,of the defendanttestimony theand theevidence,

that the recoveredplaintiffIt further appeared,objected.
action, term,said at October 1836, uponin hisjudgment

;and was returned est inventusissued, nonexecutionwhich
saidthat from thePeavey escapedadmitted gaolit wasand

of 1836.July,14ththeon
case,in the it was thesubmitted toevidenceotherUpon

was reason of theescapethe insuffi-byto whetherfindjury
of ;the the andgaoleror whatnegligenceof the gaol,ciency

sustained of thehad reasonby ;the plaintiff escapedamages
that the said Peavey escapedfound fromhavingthe juryand

and assessed nominaltheof gaoler, damages,negligencethe
the on thefor secondplaintiff,taken count,wasa verdict

aside,to set becausemoved thedefendant courtthewhich
thewho arrested judgment debtor,the officer andpermitted

toon mesne aprocess,him to cer-gaol identifycommitted
delivered toalleged to have been him thebypaper gaolertain

of said and whichcommitment,the time topurportedat have
of when,said : hisa mesne officialre-copy process bybeen
mesneon said it did not thatprocess, suchappear copyturn

left.was
also movesdefendant in ofThe arrest judgment,

is not, inthere1. Because the plaintiff’s declaration, any
thea ofcopythat ofprocess, virtue whichbyaverment the

was todebtor committed was delivered atjudgment gaol,
orcommitment,of such toafter,time the gaoler.the

is innot, thethere count which the ver-2. Because upon
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diet Athertonis founded, any mention made of the name of the gaoler
Gilmore,for whose default the defendant is now to beattempted

charged.

for theLeland, plaintiff.

andGilchrist, Hubbard, for the defendant.

Up J. In this case the sheriff is sued toham, recover dam-
forages the of aescape committed toprisoner gaol on mesne

process.
The havejury found, by their that theverdict, wasescape

suffered in theconsequence of of the :negligence butgaoler
their verdict was based theupon thatpresumption there had
been a ofcommitment thelegal prisoner, which the defend-
ant fordenies, the thatreason it does not appear by offi-the
cer’s that areturn theofcopy process on which the prisoner
was under wasarrest, delivered to the and, therefore,gaoler;
the could not detaingaoler inlegally him custody.

No statute such a return to berequires made, or such a
to left. The only subjectbe this arecopy provisions upon

sheriff,to the ofbe found in on thegeneral duty imposed
and within his all writscounty, pre-andserving executing,

Lawsdirected, authority.to him from lawfulcepts issuing
N. H. 528.

toordinarilyof the officer isThe leftduty thespecific
for service and;himcommand of the committed toprecept

is, to takeprocess,writs ofthis in case of mesnecommand,
precinct, andhis himinthe if founddefendant,the ofbody

atbe holden someto timetheto be had at courtsafely keep,
sheriffthat the hisand returnwrit;and in thenamedplace

command,Under this offi-thehis therein.writ, with doings
bail or to commit the prisonertocer is either receivecompelled

inodeThe of serviceparticularcounty.to in thethe gaol
prescribed.notisof the process

ofhowever, deliveryfrom the aresults, pris-necessarilyIt
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passfrom to that there should withanother,oner one officer
as the au­of a precept,the some orprisoner precept, copy

offi­Nois to be sustained.which suchthority by custody
arrest,in on processis to hold another exceptcer permitted

bail hisIn cases of surrender ofby principalsome kind.of
to furnishis the bail topractice requirethe uniformcourt,in
of beforewrit,a thecopy originalthe officer certifiedto

sameto the and theofficer receive principal;thedirecting
bail hisis statute where the surrendersrequired byprovision

497.of the Latos N. H.custodythe gaoler.toprincipal
toshould have sufficientcases, process*an officerallIn

issue, heanso that if habeas shouldhimself, corpusjustify
theto what groundit onto cause fully appearbe ableshould

in custody.is detainedprisoner
that ainhesitation, therefore, copyholdingnoWe have

the in commit-everyleft withshould be gaoler,of process
made thebyreturnordinarytheand, undoubtedly,;ment

as a matterreturnis the mostsuch propercopy,officerupon
whether theis,the for consideration.questionButform.of
do con-case,in notas to left thisprovedand copy, bereturn

a of byfor detention the prisonergrounda sufficientstitute
aa different return asnot whether might,the andgaoler,

conceived, or haveof have been moreform, properlymatter
accurate.technicallybeen more
writ that theThe return the officer servedupon alleges

within writ Peavey,the the of said andby arresting body
committing him the ill said and that hewithin county,gaol

thewith aleft his and thiskeeper ;of return return iscopy
haveto been made afound of the writupon copy bearing

of theattestation officer.the
then arises,The question whether this return shows such

beas toa commitment sufficient to the for thejustify gaoler
so,the Ifof prisoner. hedetention would be liable for his

escape.
onthat the return theIt is writapparent, would ordinarily

in connectiondefective, except with itself,be the writvery
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the writ becomesto In this mannerit.and by reference
the returnThus in this caseof the return.andpart parcel

“ thewrit, by bodythe within arrestingservedthenreads,
recites, that, after his commit-fartherPeaveyof said and

the writ was left with theof the return ofment, a copy
gaoler.

left with the would,and return gaolerintelligibleA perfect
but the facta of the that suchtherefore, copy writ;include

inservice,of the should the returnappeara partmadecopy
and itthis,and established practice requiresLongitself.

leftnow be to mere inference.notshould
the return left with the isBut, case, pro-in this gaoler

a true and the andwrit;made attested ofduced, copyupon
to mere inference as to what constituted the re-it is not left

fact is that the in-officer,of the but the shown returnturn
of the writ. No farther evidence was neces-cluded a copy

there-officer,on this and the of thetestimonysary point;
this been it isotherwise, verywas immaterial. Hadfore,

a towhether the officer stood in such relationquestionable
on account of but it be-rejected interest;as tothis suit be

to determine this From thequestion.unnecessarycomes
of his we are satis-shown, testimony,independentfacts as

of the to the wasthe ac-delivery prisoner gaolerfied that
of a commitment,with such evidence as toduecompanied

of the the ifby ; and,detention prisoner gaolerthejustify
liable for anhim hisescapeit would renderso, through neg-

ligence.
view of the case which we consideris another mayThere

that on suit the foris, againstthatsustained; gaolerandbe
thean officer’s return ofescape, thepermittingnegligently

is conclusive evidence onof the thisprisonercommitment
in a suit for a falsebe contradicted return.and can onlypoint,

thethat due forms of aevidenceleast,It atis, prima facie
and a of theobserved, that copywere properlycommitment

in to thereturn, conformityleft of the prac-was as partwrit
subject.law In either eventof theand the rule upontice

a commitment.evidence ofis sufficientthere
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Kinsley The in theonly questions case theremaining are motions
va.

Hall. arrestin of judgment.
An has beenexception that the thetaken, name of keeper

of isthe not ingaol the but bothspecified declaration in;
it thatallegedcounts is the defendant, as issheriff, keeper

weof the which deem sufficient.gaol,
is objected, not,It also that there in the dec-plaintiff’sis

laration, averment that a ofany the on whichcopy process
the debtor was was thecommitted delivered to the atgaoler

oftime the commitment.
arrest,an and a toThe declaration commitmentalleges

and after where averdict, commitment has beengaol; alleg-
such will considered as all factsed, beallegation including

anecessary to make commitment. It have beenlegal might
it is takemore but too late now to thespecific, exception,

the will beand sufficient.allegationgeneral
beWe of that thereare opinion, therefore,
on the verdict.Judgment

Kinsley Hall.vs.

butproperty, may body,notbound to search for arrestof taxes is theA collector
title,sufficient,party produces property indemnity as to ifthe withunless

required.

C.,April, of andthe first of resided the townplaintiff,the on in afterWhere
S., tax,C. a held theassessed in for school-house collectorand istoremoved

S.,in the oflegalityhis and the tax could notexecute warrantmightC.of
the collector.againstan actionintriedbe

andfor theimprisoning plain-assaultingis trespass,This

untilofhim his liberty,and21, 1836, restrainingtiff, Sept.
asjustified,of The defendantmoney.a sumlargepaidhe


