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Boyntonanda. from the demisebe impliedtitle would otherwise0f which

Btodgett. itself.
Fowle,thatthe covenantdenied,And it is not thathere
lessee,thewilloffice, permitin shall andand his successor

dur-theto enjoy premisesand assigns, quietlyand his heirs
beforeif he hadunnecessary,beterm, whollythe woulding

the lease—andtitle to makethat he had goodcovenanted
theupona less obligationit a imposingthat is covenant

somewhatcharacter, althoughis of the samelessor. It
inin the caseits as thatrestricted in operation,more

the contracttherefore, be held tomust, expressCoke. It
and to restraininto,enteredwhich actuallythese parties

thefromimpliedotherwise bewhich mightcovenantany
‘ lease.demise’, in theterm

theJudgment for defendant.

Blodgett.Boynton a.and vs.

process,to be committed on mesne whohad debtora caused hisWhere creditor
form,bond, permitted go large;and to atdue wasgave a bail inafterwards

for himdeputy committed him called at thethe whojudgmentand after
there, and notexecution, and that he was not foundreturnedthegaol, with

case, facts, that the sheriff was—:held, settingan on the forth theseactionin
bond,showing of the bailby returns from the executionprecluded thenot

bethe action could not sustained.and that

on 3d of March,that the theCase, plaintiffs, dayalleging
Ri-a of attachment one Jamessued out writ1836, against

1836,of and de-first May,on the Tuesdayreturnableder,
Batchelder, ofDaniel one of the deputiesit to onelivered
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Boyntonanda.the Batchelder,defendant on 4thfor service—-that the day

Bi0,igett-of took theMarch, of said andRider,thebody committed ~
him to the ofgaol which the defendant was andkeeper,
made due return of said arrest and commitment—that said
action was andentered, recoveredjudgment in favor of
said plaintiffs, the within&c.—-that plaintiffs thirty de-days

levied, (fee.livered Batchelder,the execution to said to be
Yet saidthe defendant suffered Rider to ;escape and
Batchelder did not arrest him on said execution, but return-
ed on said that hadexecution he called on the goaler for
Rider, and he was not at the and hadgoal, made diligent

&c,search, and returned the execution in no part satisfied. By
of which,reason all and of the defendant’s misconduct and

laches, the have lostplaintiffs utterly their debt, and have
tobeen andput great charges expense.
the ittrial, in evidenceUpon thatappeared Rider was

arrested on mesne andprocess, committed, as set forth in
the declaration—that on theplaintiff’s 26th of March, 1836,
he a bail ingave bond, form,due and was released from

term,andimprisonment: that at May 1.836, the plain-
tiffs recovered and deliveredjudgment, their execution to
the who made that on thedeputy, return 17th of May he

Rider,called on the said and hefor was notgaoler at the
and made he could notgaol; having search, finddiligent

nor the of heany Rider, whereforeproperty, body return-
ed the in noexecution satisfied.part

contended, thatOn it thethe facts was defend-foregoing
nowas default orliable,ant was not and that there laches

that theon his theBut contended of apart. plaintiffs fact
have been setreceived,bail bond been should out inhaving

sowhether set out orthe andreturn, not,officer’s that the
case,this was liable fordefendant, on the facts in default

and escape.
defendant,for the sub-consent,A verdict was taken by

and the ifto be aside entered forject judgment plaintiff,set
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Boynton a.and of was wellshould be that the actionthis court opinion

Blodgett, on the case.maintained foregoing

theBell, for plaintiffs.

Sloan, for the defendant.Bartlett, and

whothe case, Rider,from thatC. J.* ItParker, appears
was after-the writ,to upon plaintiff’sgaolwas committed

of a bailin due courseliberated, law, upon givingwards
bond, action,an and; thiscommitting escapein factwithout

is to beunless the defendantbe sustainedtherefore, cannot
facts. Rut we are not awaretheseshowingfromprecluded

excluded.the evidence can bewhichuponany principleof
effect, that the defendant is estopped,inis,The argument

the returns of his deputies,of record fromit appearsbecause
to the forgaol,and committedarrested,wasRiderthat

anafterwards, execu-havingthe deputy,of bail—thatwant
rendition of judgment,from thedaysthirtywithintion

andand was not there,that heat thefor him gaol,enquired
be found.towas not

returns; but all this is not incon-thefromThis appears
had been releasedRider from gaol,fact thatwith thesistent

a bail and is; not,bondlaw,due of upon givingin course
evidence, andtherefore, suchby bycontradicted showing

did not in fact escape.that he
would have been thebond been it dutyHad no ofgiven,

to have until thedetained him expiration ofthe gaoler
thefrom rendition of the butdays judgment; uponthirty

of the bond he was no justifiedexecution inlongerthe
in prison.himkeeping

ifthatbeen Rider on a bailurgedit has was out bondBut
defendant toof the give notice of thatdutywas the factit

hethat givein order to bail.mightto notice thehis deputy,

* J., didof not sit.having- beenWilcox, counsel,



1838.TERM,JULY 227
Coventryto this. The statute regulatingThere are several answers

Boseawen.creditor, tobail theintending bail,that the chargeprovides
the with the nameofficer,shall execution to anddeliver his

then, the hadIf,of of the bail.residenceplace defendant
tohad admitted asbail,that Rider beennotified the officer

to him name andnot delivered the ofplacethe creditor had
atwould least beof itbail, questionableresidence the

have been thewhether would officerimposed uponany duty
to bail.notice, or make to thegive attemptany charge

is, that it does notAnother answer theappear from case
thewas not togiventhat such information whodeputy had

does there seem to be anyexecution,the nor onground
ofThe return the officer is,to it. that he call-which infer

he was not and thatthere,the and he coulded at notgaol,
does return,not nor is therefind but he evidence; anyhim

heinformation,did not receive that was bailed :he northat
in the declaration that suchany allegationis there informa-

not communicated.wastion
that if in factis,Another answer information was not

if forenquiry,due and this on theupon neglectgiven part
bethe an action sustained for thegaolerof might recovery

would not constitute anof this nor sustaindamages, escape,
in no ofsuit,the which thatgrievance descriptionpresent

is alleged.
theJudgment for defendant.

Coventry vs. Boscawen.

Where, under 1771,the Provincial acts of 1719 and the issued aselectmen
warrant, persons latelythat certain comereciting therein named had to

town,sojourn requiringand in the anddwell the constable to warn them to


