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Batchelderascontract,will him to a the suchplaintiff,be on show by
Whitcher.beand willanswer,is in the in which the plaintiffalleged

rebut evidence of that characteranyat to show-liberty by
can, liable,if he that he is not but that theing, personally

services for which the defendant makes his claim are prop-
to the as in his bill. Theerly statedchargeable partnership,
denied all theanswer of the thehaving equity bill, plaintiff

cannot be ain more favorable situation.placed
dissolved.Injunction

The case awas on committed tosubsequently, motion,
master, to state the accounts.partnership

Batchelder vs. Whitcher.

officer,Issuing bya warrant a commanding to collect delinquenciesfines for of
a member of company, judicial act,his is not a merelybut is ministerial in
its character.

warrant,instrument, topurporting seal,Where an be a but without issuedwas
by commanding company,the officer of a and plaintiffsthe goods seiz-were

same,ed on the the officer was holden in trespass.liable

This was for andtrespass, taking onecarrying tonaway
of thehay, of theproperty plaintiff, on the sixth ofday
November, and1835, was tried on the issue, and ageneral
verdict rendered for the plaintiff.

The defence in the suit was that the plaintiff, being cap-
oftain the 7th in the 13thcompany ofregiment inmilitia,

this state, and the plaintiff in the town ofresiding Coventry,
within the oflimits the defendant’s and en-company, being
rolled and duly notified to attend a oncompany training the
parade, near Moses Mead’s, in Coventry, on the 10th ofday
September, 1835, failed to attend at said time and place,
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Batcbeíder afterthat,he a of two anddollars;incurred finewhereby
¾,9.

Whiteher. beforeandfrom 10th ofsaiddays day September,fifteen
ofwit., dayof to the 6thonsixty days,expirationthe

defendant, company,as of said1835, captaintheNovember,
Batchel-form of law saidwarrant in due againsthisissued

clerk ofHand, company,to William N. saiddirectedder.
the and chattelsand sale ofhim, distressby goodsrequiring

dollars,twoofto and collect said sumof the plaintiff, levy
toalsoand thereofcents for saidforty precept,with more

warrantof which;himself for own fees virtuebyhissatisfy
andsaidNovember, hay,on said of tookHand, daysaid 6th

atitby law, pub-as soldsame, requiredtheadvertisingafter
lic auction.

whichtodefence,was to sustain thisEvidence offered
wasitthingswere taken. otherexceptions Amongvarious

ofon the warrantcontended, of the that saidplaintiff,part
un-notat the of said wasdistress, time of the seizure hay,

offeredthe and evidence wasas statuteseal, requires,der
was submittedto show this and thisfact; questiontending

to the jury.
to chargeOn this the defendant the courtpoint requested

athad a to a of distressthat he issue warrantjury rightthe
after of the and be-default,fifteen days plaintiff’stimeany

said and if thedefault;of fromsixty daysthe expirationfore
seal,without a but a seal was affixedwas originallywarrant

beit would sufficient.service,time beforeat any
of thejurisdictionif the hadAlso, generalthat defendant

toauthority warrant,and had issue the tres-subject matter,
not lie.wouldpass

declined the to the effectjury,The court charging except
the timeif the warrant of distress was not atthat under seal

was a and theythe defendant washay seized,the trespasser,
a verdictmust find accordingly.

thethatthe contendedWoods, plaintiff,Goodall forSf
incompanythe commander of thebyof theissuing warrant
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this not dis-judicial judicialcase was a act. There was no
cretion to be exercised him on the wassubject. Heby
bound the statute to issue his warrant in all cases of theby

of his wasdelinquency soldiers, unless a sufficient excuse
rendered.seasonably

The act of andministerial,his warrant isissuing merely
beitthe exceptcommander is therefore liable in all cases,

Todone law.in strict with the ofrequirementscompliance
exparteand356,this vs. 10point, Wardwell, Mass.Briggs

447,2 Brock. were cited.Randolph.

an adjudicationthatBell, defendant,for the contended
a warrant inissuingtheandas to fines or delinquencies,
and that thecharacter,itsinof wasit, judicialpursuance

into be hoiden trespassnotoughtof acommander company
cases, or defectivefor processin suchin lawfor mere errors

mistake.issued through
is void, seal,warrant without asbeingtheIn this case

“and is no better warrant for an orarrestjury,thefound by
of blank 1 139,a N.paper.” H. R.piecethanseizure

Edson.vs.Hutchins
act avoid cannot bepartya mere liable as aFor trespasser.

coulda nocompel officer,service the andpaper bySuch
should have been made him.bynone

Upham, J. In the trial of this thecase only question sub-
to the was,mitted whether thejury warrant of distress

to the onclerk,directed which the plaintiffs wasproperty
was under seal not.seized, or

The have found theirjury by verdict that it was not un-
andder theseal; arises,question whether the isdefendant

liable in acts donetrespass for such aunder warrant issued
?himby

It has been contended that a warrant, aissuing by militia
1833,officer, under the provisions of the statute of July 6th,

in of anamendment act fines forimposing ofneglect military
VOL. IX. 31
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Batchelder is not liable forthat the officeract,a andjudicialisduty,

«5.
Whitcher. inof erroneousthe issuelaw, process,as to the ormistake

jurisdiction.cases within his
it is clearact,was a judicialof the warrantIf the issuing

actwe the;be maintained but thinkcannottrespassthat
to purelyThe officer is bound gowas ministerial.purely

com-in hisof individualsby his delinquenciesrecord. If
excuseno sufficientpany have entered andup,been duly

been ofhas a warrant issuesrendered fifteen days,within
judicialcourse. The noofofficer is to the exercisecalled

ordiscretion subject.theuponresponsibility
ofThe anissuing afteraby judg­execution magistrate,

beenhas renderedment to aby merelybehim, is holden
if; audduty issuedministerial or an alias beifprematurely,

the firstwhen execution satisfied,issued has been returned
is holden liable inthe magistrate trespass seizureanyfor

10executions. Mass. 356,suchunder vs. Ward­Briggs
vs.286,; ;13 Mass. Nicholswell 6 397,Wend.Sandford

als.vs. PalmerLewis &
of a warrant andagainst militaryThe issuing naval offi-

of the publicthe disbursementcers, withcharged monies,
accounts at theto and settle theirfail paywho shall treasury
time, is alsothe holdenwithin toprescribeddepartment

447, exact. Brock. Ran-partea 2ministerialmerelybe
dolph.

beenhave thecontended, maythat whateverit isBut
in hisofficer, warrant,of issuing still,of the act thecharacter

forhe is not responsible any pro-a void precept,he issuesif
it.underceedings

thandifficultyhad more this theupon pointWe have
without a seal is void as a warrant,warrant butTheother.

themere blank Ifnecessarily paper. commandingis notit
to abe butwarrant,a which ispurportingissues paper,officer

ofthe clerk the to seizeseal, directing companyundernot
soldier,of a thedelinquentor arrest the bodythe property,

a It is aitobey precept.under no to asobligationclerk is
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command, however, and as atis least asimperative any ver-
VS*

Redington.bal orcommand, maderequest to an individual to acommit
on thetrespass of another.property Neither command need

be but if; theobeyed be in case,committed eithertrespass
the person it anddirecting the should alike be holdenagent
liable.

We see no inway which the officer incommanding
this case can avoid the of isapplication this Heprinciple.
the ofdirector the act thedone, and on him should rest

whoofficer, hasresponsibility rather than on his subordinate
far less of orprocess,means of as to defective formsjudging
as to of thethe command-authorityrules of law thelimiting

officer.ing
on the verdict.Judgment

Redington.vs.Drake

another,bailed to and the bailee was keepwas to itproper!;/ till calledWhere
afor, pay by year it,fixed sum the forto the use ofwas it wasand holden

time,for a term ofa bailment but ato be bailment terminating op-at thenot
bailor.of thetion

case,that thealso bailor in such having rightthe ofholden,It was resumino-
time,atproperty any might maintain an againstthe action strangera for

dispossessiontortious of propertythe from the bailee.any

This is an action of trover, thefor ofconversion a cow,
on ofthe 6th 1836.day May, In December, 1832, one Eli
Goin made an and sale toopen thepublic plaintiff moth-(his

of the cow in andquestion, at the same time it waser) agreed
that the said Goin should thekeep cow byuntil called for

andthe herplaintiff, pay a fixed sum the forby year the
The cowuse thereof. was saidkept by Goin, under said
that time untilcontract, Januaryfrom 12, at which1.836,


