
TEEM,JULY 1838. 249

Jewett.Hartwell vs.

time,aWhere contract for labor entered into for a atwas term of ofthe end
which be made;was to before the time had thepayment and, expired, plain-

left,tiff without and a acause, commenced suit on for "workmeruit,quantum
done,and labor held that such suit could not be maintained until the original

agreedtime of hadpayment expired.upon

This an action ofwas founded on account forassumpsit,
five months, work anddays labor, theperformed by7■

at the atdefendant’s month. Thereplaintiff, request, per$■10
was a second count, of Thenicruit. defendantquantum

andissue,the notice ageneral gave of set-oif. Theplead
reportedansaid action was referred to auditor, who the tes-

:as followstimony
testified,The defendant been admittedhaving without

that theobjection, commenced work forplaintiff him on the
14th of November, aday 1833, under contract that he was
to :labor one month if bothand, heparties liked, was to con-

a ,ftinue for for andyear ; that,120.00 hisby understanding
of the he was to at the end of theagreement, pay year,

such few articles or asexcept pay mightplaintiff’ occasionally
want in that time.

The commenced work saidplaintiff under contract N ovem-
14th,ber and continued to1833, 7th,May 1834, when he

left, without sufficient reason. Theany defendant had knowl-
that the had left service,his asedge butplaintiff aforesaid,

declined him Theany action waspaying thing. plaintiff’s
transactions,commenced after the above 3d, 1834,June and

■is to recover forbrought said labor. Therecompensation
towas other said contract oftestimony for theprove hiring

; but to ofyear none as the time The plaintiffpayment.
-was not at the outtrial, of the state.present being

aboveThe facts were so farauditor,considered the asby
they would in ofreduction the which thego, compensation

was entitled to and so far therecover, as defendant’splaintiff
von. ix. 32
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Hartweii not regarded bywerefor is concerned butclaim damages ;

Jewett, of therequestatas to bar the and theaction;him sufficient
that anydefendant the above istestimony specially reported,

corrected.error bemay
nohadwas that thecontended,this it plaintiffOn report

to thepriorof the suit beenaction, having broughtcause
in saidforthcontract,in the as setof specifiedtime payment

ofbeshouldin theand it was that case courtagreedreport;
beshouldsustained,action bethe could judgmentopinion

audit-thebythe foundthe for amountrendered for plaintiff,
be entered.a nonsuit shouldotherwise,or ;

Sloan, for the plaintiff.

the defendant.forQuincy,

thebeen in this thatUpham, case,It has suggested,J.
if eitherwas not to continue for one year,contract made

oftime. The termsdissatisfied within thatbecameparty
to onethe was labor month ;are that plaintiffthe contract

liked, was continue for a forand, if he to yearboth parties
the as to the contract statedand witness; testifying$120

of agreementit was his the that theunderstandingthat
jfendant at end the year.was to the ofpay

doubt,no this thattestimony,We have from this was the
a ;of on trial and if bothhiring parties liked,caseordinary

month,aof then the wasthe contractexpirationafter to
this wasa Unless the case wefor seeyear. nocontinue

contract as to themaking anyfor month’s labor,reason in
Thefrom the year. original contract todistinction labor

as establishedultimatelyone theyear, bybeing parties,for
arises, whether that contract inmaythe question any manner

theto onplaintiff’sbe set aup prevent recovering quantum
of labor time,for saidportion duringmeruit untilany the

one has fully expired.term yearof
tois adverted in the ofquestionThis case Britton vs.

481;H. R. but not settled.Turner, N. was there6
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“ Hartwellit is not inwhethermade, necessary,The remark is

‘ should be to the em-kind, giventhat noticecases of this
‘ abandoned, with an ofcontract is offer ad­that theployer

of and whether the laborerand demandjustment payment,
1 when the would haveuntil the time moneymust not wait
1 contract, before commeuc-been to thedue, according
‘ not to be settled innecessaryan areaction, questionsing
‘ of that nature beenobjectionsthis no taken.”case, having

been saved theexpressly upon objectionAs this case has
as it becomes toto time of payment, necessary determine
it in this instance.

sosuit is asentirely independent,The far re-plaintiffs
contract. He claimsof under nohim, any specialgards

aand asks forcontract, onlysuch meruit on suchquantum
labor as the defendant has received at hisactually hands.

in which he in court.This is the stands But theposition
decidedhave that where such labor wasalreadycourt origi-

in fulfilment of arendered whichnally part special contract,
the broken without cause,has theplaintiff circumstances
under which this labor was rendered shall be considered ;
and that the meruit the is to receive shallplaintiffquantum

be as.such intoonly compensation taking consideration all
the circumstances under which it was rendered, and the

from his violation of his thedamage arising contract, plain-
tiff deserves to have.reasonably

sets upHeSuch is the meruit for his services.quantum
contract.; is,no and sues none that nocontract, specialupon

in no man-the who his contractdefendant,But has broken
how and whyshowtocontract,does set thener, up original

de-reasonablythe plaintiffrendered,this labor was and what
ofany thing the de-havetohe deservesto have—ifserves

which such laborin wasthe circumstancesfendant—under
performed.

ofin bar thenecessarily action,does not goThe evidence
merits.to its realthe claimto limitisbut designed

to limit thebe set up plain-cancontractIf the original
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Harfweü tifPs claim to be is not.extent,—which claim, sure,to this

¾■\

Jewett. of andcontract, it,on such which outfounded but grew
wellwith that justice maytherefore has such connection it

of suchcontract to be used inthe explanationpermit original
whichof can be no newit,—itor in defeat principleclaim

the defendant also to avail of the circumstan-himselfpermits
toasrendered,under which these services were so farces

a for them- until such time as therecovery plaintiffprevent
such consideration.deservesrightfully

such an con-defendant can set up original subsistingIf the
claim, not founded on such con-the plaintiff’sto limittract,

it,of he wellequallyout maybut on servicestract, growing
claim forto defer any rightful paymentsuch contractset up

deservestime asservices, reasonablyuntil such hesuchof
be effected byIf is tojustice per-such payment.to have

the extension ofa itdefence, equally requiressuchmitting
the defendant from beingso far as todefence, protectthat

for a portionof claimanyor for paymentharassed pursued
asbefore suchcontract,out of a periodof services growing

had the wholebeen to makewould have bound paymenthe
been faithfully performed.services

a ofto the of paymentIt is desirable not give temptation
of a to those whoinsteadmoney, delayed payment,ready

at leasttoo allhave, muchperhaps, encouragement,already
they of their contracts.deserve, to faithlessness in fulfilment

We are defence be setmay up fullyof that thisopinion
within the of decision of Britton vs. Turner ;theprinciple

thatand the end case,to be obtained in that by pro-sought
asuchviding defence services,as to value of re-equallythe

the defencequires here to time ofsot asup payment.
theestimatingIn value of a call for pay-services performed,

to thement timeprior has never hereto-originally specified,
considered,fore been to our as theknowledge, diminishing

of value.suchestimate Justice defendantthat therequires
notshould be inprejudiced this thewe thinkandrespect;

setdefendant themay up that,original to showcontract,
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thethough deserve to haveperhaps plaintiff may something,
still that he cannot have ofany therightfully thing de-

contract,fendant until such time as if fulfilled,the original
would :have been payable

That he receiveshall not for services aris-compensation
on occasion a than coulding contract, sooner he haveof

claimed the ifservices,for same such contract hadpayment
been fully completed.

atherefore,to the as shoulddrawn,case there beAccording
entered.Nonsuit

Blaisdell vs. Martin a.and

Where a is ofin land without claim of andtitle, surren-parly possession any
assentingthe that another asders and hepossession, liadmay enter, occupy

writ ofhe cannot maintain a founded onafterwards hisdone, entry prior
possession.

of his and the it,And the character abandonment of be shownpossession, may
evidence.parolby

to seizinof recover andWrit apossession ofentry,

in Canaan.land, Plea,situate theof general issue. Ittract
that the demandantin evidence had been in possess-appeared

the demanded about twelve or fifteenpremisesof yearsion
1831, and in one of those1830,to or that years heprior

onedeed, to Gordon aby Burley,and lotsold, conveyed
the demanded Thepremises. tenantsadjoiningof land

at the said Burleyevidence that time made saidoffered
to. ahe the demandant himrequested deedgivepurchase,

nowland in but the demandant saidof the controversy;
to itno title butbyhad but wouldpossession,lie

he,title demandant,the same which thehimgive had..


