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Bellows There has been no this and itenquiry upon point, may
Dewey. be that there ais difference in the rules of law thisupon

in thesubject two 5 295,Green. Sherwoodgovernments.
vs. Marwick.

asreason,For this well as on ofrejectionaccount of the
evidence,the there must be a New trial.

Dewey.Bellows vs.

mills, &c,repair dams,of byThe statute relative to the owned tenants in com-
mon, not, tenant,of oneneglectdoes on the authorize another to erect a new

dam, substantially former,different from theor and to call on his co-mill
fortenant, appraisal,under an contribution.

ofAssumpsit, to recover made for theexpenditures repair
ofin the statute todam, authoritya mill pursuance giving

is owned orjoint tenants,where such property byrepair,
in common.tenants

thatfirst count the and defendantallegedThe plaintiff
of a dam,tenants in common certain mill which need-were

The fourth count that theed repairs, alleged plaintiff<fcc.
were in common of a dam,defendant milloccupiersand &c.

were for work and done,counts labor at the re-The other
and fordefendant, out,laid andmoney paid,of thequest

and to his use. Thehim,for defendant pleadedexpended
issue.the general

evidence,in that John M. Tillotson, in 1814,It appeared
fee of a of landin tract Connecticutwas seized adjoining

at that there was land a mill,river—that time this sawupon
amill, and mill for works andand grist clothing carding

mills,these a outAbove dam extendedwingmachines.
centre of the river and on the shore;towards the Vermont
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Beiiowswas a tosimilar water works on thatwing dam, conveying
Dewey.side of the These were connected inusuallyriver. dams

centre,the so to of water of theas retain most the river.
From the side of thedam, on thewing New-Hampshire

theriver, flume,was a the sawwater first tobyconveyed
tomill, flume,then the and mill ormill, from thegrist grist

head,bulk was drawn another flume for the usewater by
of mill,the waswhich situated some orclothing sixtyfifty
feet below the mill.grist

After the decease of Tillotson, administrator,said his
S. Tillotson,Thomas on the 26th of July, 1825, conveyed

“to Thomas Carlisle the saw and themill, and landgrist
‘on which the same withstands, together the water privi-

at the Little falls, called,so all‘lege saidbeing Tillotson’s
‘interest in said the andprivilege, except carding clothing
‘ andmill, the lands sold therewith.” The said deed covered
the land on which the aforesaiddam is situated.wing
On samethe said S. asday Tillotson,Thomas administra-

“tor, conveyed to Samuel A. Pearson A certain tract of
‘land near and below mill,the on which thegrist clothing
‘mill stands, estimated to contain half an acre, the clothing
‘ andmill, machinery for andcloth-dressing wool-carding
‘ to said realappertaining estate, and water for saidprivilege
‘mill, flume, &c., as now Theenjoyed.” claimsplaintiff

Carlisle,under Thomas and the defendant has the title of
Pearson.

On the 1836,4th of July, the selectmen of Northumber-
land issued a notice to the to meet atdefendant, them said

to ascertaindam, whether repairs were andnecessary; on
of saidthe 9th inJuly met, of saidthey pursuance notice,

and notified the todefendant hisrepair of saidproportion
in tendam Thedays. notdefendant, hishaving repaired

of dam,the saidportion were made therepairs by plaintiff,
on the ofand 26th September, 1837, the apprais-selectmen

ed ofthe amount said and the defend-repairs, adjudged
ant’s portion of the tosame be taxedand their$182.10,
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thedemanded bycosts at which afterwardswas$5.00,
plaintiff.

actedhad notthatThe defendant contended the plaintiff
werewhichselectmen,the thebywithin instructions given

an new damof the old whereas entiredam,for the repair
theand that the selectmen did not orderbuilt;beenhad

of a new under theneither haddam, they authoritybuilding
to do.sostatute

the damthe evidence that the ofwas, wingOn this point
river,of thethe centretowardsdiagonally,extended up,

the new dam wasfeet—that the first 30 feet of170about
nextdam,on the of the newin old dam—the sillbuilt part

the innerof old andriver, dam,was outside thethe placed
thethe inner sill ofthe new dam was whereof placedside

new damsituated. From this theformerlywas pointdam
centre offrom the old towards thediverged dam,gradually

feeta and at the distance of 30river, line,in straightthe
at the extrem-of the old dam andentirely,the site upperleft

from the oldold dam was 70 feet distant dam.of theity
as were need-of the old and such stonesdam,timbersThe

that theevidence,in the new dam. inused It waswereed,
to for thehave been so as answerdam might repaired,old

was of;mills but it almost outtotallyof the repair.use
on this that he wascontended, testimony,defendantThe

inthe erectingliable for ofany plaintiffnot expenditures
dam. was also contended that the owners onnew Itsaid

of the should have andnotified,side river beenVermontthe
to these proceedings.made parties

was taken for the for the amount of theverdict plaintiff,A
tocost, subjectand be set andaside, judgmentexpenditures

if thedefendant,for the court shall so direct.entered

theWells, for plaintiff.

for the defendant.Cushman,andSmith,
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Parker, statuteC. J.* The which is relied on as the
action,foundation of this allthatprovides necessary repairs

in ormill, mill-dam, flume, jointownedany by tenants, or
tenants in in thiscommon, state, shall hereafter be made by
such eachtenants, thereto in tocontributing hisproportion
interest therein and in case; shallany toperson neglect
make theimmediately necessary to hisrepairs belonging

share mill-dam,or in such mill, orpart flume, any one of
the other tenants tomay the selectmen of theapply town,

it shall be&c., dutywhose to the severalnotify owners, or
of the time when will thethey ;tooccupiers, repair place

itand if shall be the of the major of the select-opinion part
men that aresuch shall inrepairs necessary, they notify

delinquentthe towriting his of therepair mill.party part
Similar are to be had where severalproceedings&c. per-

are jointsons or intenants, tenants ofcommon, the privi-
of the water,lege &c.

statuteThe then that if either of the ownersprovides, or
shall to withinneglect his the time or­occupiers part,repair

dered and allowed the selectmen, theby aggrievedparty
build or the ofmay the one so andrepair part neglecting,

the shall :selectmen estimate and the same, &c.appraise
and sothe or shall abuilding have toperson rightrepairing

and thedemand, lessor,recover said amount of the occupant,
or freeholder of the mill-dam or wasmill, flume, which out
of at his withelection, costs. N. H. Laws 187.repair,

statute,isIt evident under this one isvery that, notparty
to the other to erect a or inmill, dam,authorized call upon

of that alreadyor a different character froma different place,
tohe,Nor can the of the other re-existing. neglectupon

dam, flume,a ormill, substantiallyto erect orproceedpair,
the other to Theformer,from the and compel pay.different

the Amill, rebuildingauthorizes a ofstatute &c.repair
a re-circumstances,some consideredunder bemay, perhaps,

of itthe statute but cannot be ex-within the meaning ;pair,
* counsel,Wilcox, having been of did not sit.J.?

ix. 36vol.
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not author-It doesDewey rebuilding.a substantialbeyondtended

Bellows. substan-dam, varyingormill,a newto erectize one party
old.theand situation fromin its dimensionstially

a differencethat there is substantialthis caseinIt appears
andthe that previouslyerected by plaintiffthe dambetween

for theintendedit have beenmaynotwithstandingexisting,
thedistant fromfeetseventyit isoneuse. Insame place

maketonot authorizedwereselectmenone. Theformer
sustaincannotand thecase, proceedingsin suchan appraisal

action.the plaintiff’s
theJudgment defendant.for

Dewey Bellows.vs.

ofwith meanswere watergrista rail! and whichWhere saw mill, supplied by
ofa for theclothing mill, and flume that,and adam and supplya flume,

connected drew waterwith,andand wasextended under the other mills,which
aone and con-all ownedthe other werethe flume of by person;from mills,

the onland whichgrist mill,of the and .saw withmade theywasveyance
“ clothing mill and thetheprivilege,thewith watertogetherstood, except

“andclothing mill watertheand on the samesold therewithland day
toenjoyed,” were anoth-&e. as nowprivilege for said mill conveyedflume,

and mill hisgristof the sawgranteeafter theer which permittedperson;
grantee; the of thedown andand took themold,which were tomills, decay,

grist andland with thetheclothing mill conveyedentered uponthereupon
whicha for the use of his was in facterected new mill,and flume,saw mill,

than his flame drew at the dateand drew more wateroflarger dimensions,
of mill hadgrantee clothingthe not athat theof the conveyances—held,
gristthe and saw a flume larg-to the land withright erect,on mill,convoyed

a andor which drew of water thatgreater ;the formerer than one, quantity
allrighthad a to of saidof the other mills remove flume whichgranteethe

of the land to him.the limitswithin conveyedwas

that the awas ofTrespass, plaintiff possessedalleging
for andand cloth woolmachinery dressingmill,clothing

water,flume,a certain to conveyand ofcarding, constructed


