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not author-It doesDewey rebuilding.a substantialbeyondtended

Bellows. substan-dam, varyingormill,a newto erectize one party
old.theand situation fromin its dimensionstially

a differencethat there is substantialthis caseinIt appears
andthe that previouslyerected by plaintiffthe dambetween

for theintendedit have beenmaynotwithstandingexisting,
thedistant fromfeetseventyit isoneuse. Insame place

maketonot authorizedwereselectmenone. Theformer
sustaincannotand thecase, proceedingsin suchan appraisal

action.the plaintiff’s
theJudgment defendant.for

Dewey Bellows.vs.

ofwith meanswere watergrista rail! and whichWhere saw mill, supplied by
ofa for theclothing mill, and flume that,and adam and supplya flume,

connected drew waterwith,andand wasextended under the other mills,which
aone and con-all ownedthe other werethe flume of by person;from mills,

the onland whichgrist mill,of the and .saw withmade theywasveyance
“ clothing mill and thetheprivilege,thewith watertogetherstood, except

“andclothing mill watertheand on the samesold therewithland day
toenjoyed,” were anoth-&e. as nowprivilege for said mill conveyedflume,

and mill hisgristof the sawgranteeafter theer which permittedperson;
grantee; the of thedown andand took themold,which were tomills, decay,

grist andland with thetheclothing mill conveyedentered uponthereupon
whicha for the use of his was in facterected new mill,and flume,saw mill,

than his flame drew at the dateand drew more wateroflarger dimensions,
of mill hadgrantee clothingthe not athat theof the conveyances—held,
gristthe and saw a flume larg-to the land withright erect,on mill,convoyed

a andor which drew of water thatgreater ;the formerer than one, quantity
allrighthad a to of saidof the other mills remove flume whichgranteethe

of the land to him.the limitswithin conveyedwas

that the awas ofTrespass, plaintiff possessedalleging
for andand cloth woolmachinery dressingmill,clothing

water,flume,a certain to conveyand ofcarding, constructed
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Deweyso toas work said and andmill themachinery ; plain-that

tiff was Beiiows.to water, flume,entitled the use of saidconveyed by
for said but that defendantthe andpurposes; wrongfully

toaway flume,cut removed so asillegally and said deprive
the ofplaintiff the use of said mill and machinery. The

oftitle the is stated the vs.parties case,in Bellows Dewey,
ante 278. The deed under thewhich plaintiff convey-claims
ed the mill, andclothing water for said millprivilege flume,
as on the date ofenjoyed said deed, 26,1825.July

At the oftime the sale of said andmills, the saw mill
mill worthless,were almost out of andgrist entirely repair,

and were In 1827,soon after taken down removed.and
the the of his works,in orderplaintiff’, operationto continue

be erected,acaused new timber flume to fromextending
of the former mill andmill, gristhis across the site saw

and withdam,to the themill, up connecting same, and
thence, for the use of his mill,water from untildrew the

of.complainedinjuryof thetime
defendant commenced1835 the mills,In hisrebuilding

new saw mill,a with flumeserected for waterand connect-
same, situated on the site ofthe thewith old grist mill.ing

this mill heerecting cut andaway removed the flumeWhile
to the extent of someplaintiff,the feet orseventyof more.

the flume,in evidence thatwas or bulk ofhead,It the pre-
is inmill, same,situated the samesaw orspot,sent thenearly

of the bulk-head of oldthat theas mill.grist It was con-
that the had theplaintiffceded to extend andright main-

to head,his this bulktain flume which is about thirty feet
mill,the sawpresentunder it was erected andprovided kept

manner,the so toin same as draw no more water andup
nocreate inobstruction, than 1825. But thegreater flume

cut forwas the distance of some fivethirty feet, whereaway
tothe had a a theplaintiff flume;maintain and defend-right

as to ofjustified flume,ant the removal thethis ofportion
that wasgroundon the it of drewdimensions, morelarger
in awater, and was different from the formerplace flume.
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andon this point,was offeredconflicting testimonyMuch
plain-of thenew flutnethat if thethe were instructedjury
sametheofandon the .sameessentially ground,tiff was

no righthaddefendantflume, theas the formerdimensions
of hisrepairin thenecessaryit becameit,to unlessremove

replacedandit should be removedin which caseown mills ;
leastthedoas toin such mannerbe,as soon as andmight

re-wasflumeas theto thepossible injury plaintiff—that
de-therepair,it inandmoved, no measures taken to place
thethatfindafendant was shouldunlesstrespasser, they
theflume, innew flume formerdiffered thefromessentially

defend-above thediffer,points if it did somentioned; and
theaant had toright remove instructedalsoit. The court

that thejury portiondefendant had thata to removeright
newof the flume above the old bulk head.

found a verdictjury defendant,The for the the plain-and
for a new trial.tiff moved

Smith, and Cushman, for the plaintiff.

Wells,and for theYoung defendant, 12 Mass.cited,
311, Gardner;R. vs. H.Jewell 6 N. H. R. 22 2 N. R.;

5 3 B; 454; ;255 Taunt. Statutes N. H. 186—7 lack. Com.
64, ;and note 2 Smith’s R. and cases cited; 9, Dalton,

;ch. 50 3 N. H. R. 990, ; 53,and cases cited Bates’Coke
5case; 101, 2; 459,ditto Penruddock’s Rex vs.case Salk.

Roswell; 2 Stark. Ev. 911 ; 17 Mass 239.Rep.

Parker, C. J.* The to be settledquestiononly necessary
in this case is, whether athe defendant had legal toright
remove the flume erected the andby whichplaintiff, passed
over the land conveyed with the mill and saw mill.grist

Whether the plaintiff, the ofupon the dam anddecay
flume, have notifiedmight the defendant to underrepair,
the statute, and on his neglect have re-might entered and

* not sit.}., didWilcox,
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Bellowsa dam andpaired substantially similarhimself, making

flume to that and then have an ac-erected,before maintained
instead,tion for contribution or whether he have; pro-might,

ceeded to without no-make such at his own expense,repairs
tice, are which do not a at this time.decisionquestions require

raised,questionsOther be but we are clear-might perhaps
of that the could make ofly opinion plaintiff not an erection

a one,flume different from thealtogether former theupon
land,defendant’s and himpreclude from the use of his prop-

nor; make one which interferederty with the defendant’s
and drew a ofprivilege, water.larger quantity

If the plaintiff’s himconveyance the to entergave right
the land embraced in the deed to defendant,the itupon

thewas to or rebuild flume there and not torepair existing,
one oferect different dimensions ; nor was he authorized to
oneerect water,more even if such andrawing one might

be more to the and ifadvantageous the defendantplaintiff,
for the time forbore to use water.being the Whatever

the defendant,haverights plaintiff may had, as theagainst
were not of thisthey character; and the defendant was

justified in the flume for that reason.removing
on the verdict.Judgment

Bellows vs. Smith.

the payee it,Where of a note endorsed and delivered as securityit collateral
creditors,to certain of his a uponwho caused suit to be brought it in the

name of a plaintiff;nominal payeeafter which the settled the demand to se-
cure which it was that the defendant,endorsed—held, action,in such might
set off a note payeefrom the to himself.

a note,But tender of such in of the againstfavor defendant payee,the with the
balance sued,of the note and the cost action, plaintiff’sof the made to the

isattorney, invalid.

.Assumpsit, on a note 4,dated February for1836, $26.60,


