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Bellowsa dam andpaired substantially similarhimself, making

flume to that and then have an ac-erected,before maintained
instead,tion for contribution or whether he have; pro-might,

ceeded to without no-make such at his own expense,repairs
tice, are which do not a at this time.decisionquestions require

raised,questionsOther be but we are clear-might perhaps
of that the could make ofly opinion plaintiff not an erection

a one,flume different from thealtogether former theupon
land,defendant’s and himpreclude from the use of his prop-

nor; make one which interferederty with the defendant’s
and drew a ofprivilege, water.larger quantity

If the plaintiff’s himconveyance the to entergave right
the land embraced in the deed to defendant,the itupon

thewas to or rebuild flume there and not torepair existing,
one oferect different dimensions ; nor was he authorized to
oneerect water,more even if such andrawing one might

be more to the and ifadvantageous the defendantplaintiff,
for the time forbore to use water.being the Whatever

the defendant,haverights plaintiff may had, as theagainst
were not of thisthey character; and the defendant was

justified in the flume for that reason.removing
on the verdict.Judgment

Bellows vs. Smith.

the payee it,Where of a note endorsed and delivered as securityit collateral
creditors,to certain of his a uponwho caused suit to be brought it in the

name of a plaintiff;nominal payeeafter which the settled the demand to se-
cure which it was that the defendant,endorsed—held, action,in such might
set off a note payeefrom the to himself.

a note,But tender of such in of the againstfavor defendant payee,the with the
balance sued,of the note and the cost action, plaintiff’sof the made to the

isattorney, invalid.

.Assumpsit, on a note 4,dated February for1836, $26.60,



coos.
Bellows to one E. Crawford, order,A. or on withpayable demand,

vs.
Smith. interest. was theThe action submitted to determination of

’
the court the statement of facts.followingupon

to the date of the James H.note,Sometime previous
a Crawford,held note for aboutagainstJohnson Co. said&

to which Crawford handed the defend-dollars,eighteen pay
be delivered to them. It was not deliveredthat tosum,ant
consequenceand in Crawford was sued.them,to

defendant, called by Crawford,being upon gaveuponThe
subject of this for thesuit,is the somoneywhichthe note

the costs of the suitandhim, against ;Crawfordbyreceived
that Johnsonafterwards Co. shouldagreed &Crawfordand

the defendant,of the note toagainstthe proceedsreceive
time the note wasAt this notacceded. pres-theywhich

endorsed the innote,Crawfordafterwards pursu-butent ;
andCo.,with Johnson this suit&understandingtheofance

itname of the who isthe present plaintiff,inbroughtwas
the time the note wasAta nominal plaintiff.isadmitted

the defendant held a note saidaforesaid, againstasendorsed,
dated to one22, 1836,forCrawford, $25.24, April payable

valuableendorsed,and him for aorder, byorKilburne,
defendant told Crawford shouldthe hewhichconsideration,

thebrought.was Since commence-this suitoff, beforeset
the debt tohas Johnsonsuit, Crawford paid &of thisment

January, 1837,of the defendantdaythe 17thonandCo.,
due on the defendant’s note,balance deductingthetendered

Crawford, to thenote ofagainst attorneytheofamountthe
to that time.costs upwith thethe plaintiff,

of that thebe defendantshould canopinioncourttheIf
note in this then it is toaction, beCrawford’ssaidoffset

and such is to be ren-filed, judgmentas properlyconsidered
asor the court shalldefendant, order.thefor plaintiff,dered

for theBellows, plaintiff.A.H.

defendant.for theAinsworth,C.



TERM,JULY 1838. 287
BellowsGreen, Crawford,J.* the agreed with John-promisee,
Smith.son Co. that should have thethey& of note,theproceeds

and it toto insure hethem, endorsed it. noteThe was not
Johnsonpurchased by Co.& Crawford’s note to them was

not in of hisgiven up consequence the Smithendorsing
note. Johnson Co. may, therefore,& be deemed mere trust-

Crawford,ees of to collect the note, and theapply proceeds
to the of their notepayment Crawford.against

But Crawford an end to their interest hisput by paying
note, after this suit was commenced.

Crawford has in fact beenalways the owner of the note.
Johnson Co. had an in& interest it until their note was

but the hadhas never interest.paid, plaintiff any
The note offered by the defendant may, therefore, very

be received in set off. 6 N. H. R. vs.properly 27, Woods
Carlisle.

The tender to the isattorney altogether defective. The
note the haddefendant could not beagainst Crawford legal-

usedly for the purpose.
The law considers in such case anothing as tenderlegal

but and it must be unconditional.money, The attorney
could not whether to receive the note.judge

of the noteThe amount held the defendant beby must
allowed in set andoff, be rendered for thejudgment plaintiff
for the balance.

* counsel,ofhaving been did sit.Wilcox, notJ.,


