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paired himself, making substantially a similar dam  and
flume to that before erected, and then have maintained an ac-
tion for contribution ; or whether he might, instead, have pro-
ceeded to make such repairs at his own-expense, without no-
tice, are questions which do not require a decision at this time.

Other questions might perhaps be raised; but we ave clear-
ly of opinion that the plaintiff could not make an erectionof
a flume altogether different from the former one, upon the
defendant’s land, and preclude him from the use of his prop-
erty ; nor make one which interfered with the defendant’s
privilege, and drew a larger quantity of water.

If the plaintifi’s conveyance gave him the right to'enter
upon the land embraced in the deed to the defendant; it
was to repair or rebuild the flume there existing, and not to
erect one of different dimensions ; nor was he authorized to
erect one drawing more water, even if such an ene might
be more advantageous to the plaintiff, and if the defendant
for the time being forbore to use the water. Whatever
rights the plaintiff may have had, as against the defendant,
they were not of this character; and the defendart was
justified in removing the flume for that reason.

Judgment on the verdict.

BeLrLows vs. SmiTH.

Where the payee of a note endorsed it, and delivered it as collateral security
to certain of his creditors, who caused a suit to be brought upon itin the
pame of a nominal plaintiff; after which the payee settled the demand to se-
cure which it was endorsed—7eld, that the defendant; in such action; might
set off a note from the payee to himself.

But a tender of such note, in favor of the defendant against the payee, with the

balance of the note sued, and the cost of the action, made to the plaintiff’s
attorney, is invalid.

Assumpstt, on a note dated February 4, 1836, for $25.50,
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payable to.ome K. A. Crawford, or order; on demand, with
mterest. . The action was submitted to the determination of
the court upon the following statement of facts.

Sometime previous to the date of the note, James H.
Johnson & Co. held a note against said Crawford, for about
eighteen dollars, to pay which Crawford handed the defend-
ant that sam, to be delivered to them. It was not delivered
to them, and in consequence Crawford was sued.

The defendant, upon being called upon by Crawford, gave
the note which is the subject of this suit, for the money so
received by him, and the costs of the suit against Crawford ;
and Crawford afterwards agreed that Johnson & Co. should
receive the proceeds of the note against the defendant, to
which they acceded. At this time the note was not pres-
ent ; but afterwards Crawford endorsed the note, in pursu-
ance of the understanding with Johnson & Co., and this suit
was brought in the name of the present plaintiff, who it is
admitted is a nominal plaintiff. At the time the note was
endorsed, as aforesaid, the defendant held a note against said
Crawford, for $25.24, dated April 22, 1836, payable to one
Kilburne, or order, and by him endorsed, for a valuable
consideration, which the defendant told Crawford he should
set off, before this suit was brought. Since the commence-
ment of this suit, Crawford has paid the debt to Johnson &
Co., and on the 17th day of January, 1837, the defendant
tendered the balance due on the defendant’s note, deducting
the amount of the note against Crawford, to the attorney of
the plaintiff, with the costs up to that time.

If the court should be of opinion that the defendant can
set off said Crawford’s note in this action, then it is to he
considered as properly filed, and such judgment is to be ren-
dered for the plaintiff, or defendant, as the court shall order.

H. A. Bellows, for the plaintiff.

. Ainsworth, for the defendant.
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Greryn, J.* Crawford, the promisee, agreed with John-
son & Co. that they should have the proceeds of the note,
and to insure it to them, he endorsed it.. The note was not
purchased by Johunson & Co. Crawford’s note to them was
not given up in counsequence of his endorsing the Smith
note. Johnson & Co. may, therefore, be deemed mere trust-
ees of Crawford, to collect the note, and apply the proceeds
to the payment of their note against Crawford.

But Crawford put an end to their interest by paying his
note, after this suit was commenced., ‘

Crawford has always in fact been the: owner of the. note,
Johnson & Co. had an interest in it until their note was
paid, but the plaintiff has never had any interest.

The note offered by the defendant may, therefore, very
properly be received in set of. 6 N. H. R. 27, Woods vs.
Carlisle.

The tender to the attorney is altogether defective. The
note the defendant had against Crawford could not be legal-
ly used for the purpose.

The law considers nothing in such case as a legal tender
but money, and it must be unconditional. 'The attorney
could not judge whether to receive the note.

The amount of the note held by the defendant must be
allowed in set off, and judgment be rendered for the plaintiff
for the balance.

* Wircox, J., having been of counsel, did not sit.

287

Bellows

8,
Smith.




