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McIntire vs. Marden.

astaking damagein the defendant avowed the of the cattle,Where, replevin,
in farther of it was heldfeasant his withoutenclosure, any specification title,

setting justify taking,to be a sufficient forth of title to a within the provi-
sions of our statute.

and enter-givennotice to the defendant stated that the cattle brokeWhere the
and did on the 21stdamageenclosure, instant,ed the defendant’s Friday,
andon the atdamageand various was appraised twenty-fivedays previous,

theandthe as the cattle werethat notice was bad, detained,dollars—held,
wasmore than one and the detentiondamage breaking,was forappraised

illegal the void.therefore and appraisal

Replevin Theofcows,of thetwo property plaintiff.
statement,a briefwithissue,the generaldefendant plead

in hisfeasantthe said cows were taken damagethatalleging
that he;had been him andbyandenclosure, impounded

un-notice,of &c.,the measurestaken appraisal,had proper
a of the coavs.and claimed returnstatute,der the

inthe defendant wasevidence,in that posses-It appeared
wasin whichextent,a of five or six acrescornfield,ofsion

ofhalf of lot No. in the7, rangeTthsoutherlyof thepart
to bethat he had caused the samein Jefferson; plough-lots

and that;a and with cornfence,by plantedencloseded,
cows brokethe1837, throughthe of plaintiff’son 21st July,

and were there taken dam-cornfield, doingin thethe bars
The fencethe defendant.were byand impoundedage,
and Avasinof brush andAvasmade poles,said fieldaround

the witnesses to below, Avas bybut thoughtsome places
the field.to turn cattle fromsufficient

titleevidence of in theno otherdefendant offeredThe
was butobjected to,evidencethan as above. Thepremises

It thatthe to be sufficient.ruled courtby appearedwas
was8,of lot No. whichwas the owner occupiedthe plaintiff

and No. thatcoavs, adjoined ;7a for saidhim asby pasture
es-that the cowssaid andlots,betwixtthere was no fence

enteredthence7, and fromon to No.from lot No. 8caped
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Mcinttethe close the defendant.occupied by The plaintiff offered
Mar'ion-evidence, that the to No.shewing title was7 in Reuben
1and thatStephenson, the enclosure where the cattle were

taken was his soil and freehold ; but he did not connect him-
self in manner with saidany and; thisStephenson evidence
was asrejected, immaterial.

After the it was in evidence thatimpounding, a notice was
duly theserved on of theplaintiff andtaking ofimpounding

cattle, 22d,said dated July 1837,which notice was as follows :
“ Mr. Emmons S. Mclntire : I hereby notify you I,that

‘Aaron F. ofMarden, Jefferson, in the of andcounty Coos,
‘ ofstate New-Hampshire, joiner, andowning pos-being
‘ of asessed certain lot of land in said Jefferson, on which
‘ was a number of acres ofgrowing com, surrounded aby

and‘good sufficient fence; and that on theFriday, 21st
‘ instant, and on various twodays toprevious, cows, you
‘ broke into said field ofbelonging, corn, and thedamaged
‘ tosame the amount of dollars. One oftwenty-five said

color;‘cows awas of brown the other a red. Saiddeep
‘ cows are now in the in saidpound Jefferson. The expen-
‘ ses incurred are eight cents for six cents forimpounding,
‘ fee, twelve for cows,cents said andpound feeding twenty-
‘ cents thisfive for notice. Aaron F. Marden.”

“Jefferson, 22. 1837.”July
for thenotice the reasonplaintiff objected,To this that it

or thewhere,the timeplacedid not describe when, the
to bedone,was it done aalleged with con-beingdamage

admitted.wastinuando, said noticebat
defendant,for the and thewas taken plaintiffYerdict

aside,same on the ofthe groundto set evi-impropermoved
the anddefendant,in insufficient notice,of title asdence

and it was thataforesaid;to agreed judgmentobjected
if theentered for the court should so direct.plaintiff,beshould

contended,for theWells, plaintiff,
statement, avowry,his brief or al-defendant, byTheI.

von, ix. 37
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Melntir© feasantwere takenin question damagethat the cowsleges
Harden. on land.his

7- feasant, cer-taken moredamagefor distressavowriesIn
asin thea justification trespass,inthannecessaryistainty

ofpossessionin former on mererelythecannotdefendant
369,his title. 10 Johns.but must statethe locus in quo,

;1 vs. McIntosh380,ditto Harrisonvs. Hopkins;Hopkins
;1 PI. 163346, note 2c, 3;ditto Chit.1 195;Saund. &

359.Bos. Pul.2577;ditto &
estates mustofcommencement particularavowries theIn

demised,in andfee,a was seizedas such oneshewn, thatbe
of which it was derived may appearoutthe estatethat&.C.,

bethe in fee mayseizinit; becauseto supportsufficient
are traversable.assignmentsand of the mesneanytraversed,

vs.525,Parliament Dally Silby.1 inBrown's Ca.
“Jus., theKent, says,vs. ChiefHopkins,In Hopkins

' avowant does not set forthbecause thebad,clearlyisavowry
‘ he was heseized;of whichthe estateortitle, allegehis
‘ close,of thewas lawfully possessedthat heonlyavows
1 We,law.”rules of the commonnot theenough bywhich is

to showon defendantincumbent theit wastherefore, say
im­tobefore he had authoritysome in locus inright the quo,

the cows.plaintiff’spound
to was defec-altogetherII. The notice thegiven plaintiff

tive.
the wasdamageIt does not describe where1. the place

into a lot ofcows broke certainplaintiff’sdone. It thesays
defendant, Jefferson, lot,to in but whattheland belonging

doesin Jefferson notor located appear. Uncertaintywhere
tocase is held beof in such void. 2 Bos. Pul.description &

Dacosia vs. Clark.257,
thethatrequires personThe statute creaturesimpounding

ofhours from the timeshall, within twenty-four impounding,
owner, <fcc.,to or aleft,to the notifica-cause be delivered

1st,shall certify, done;in which the damagetion writing,
did when,that the timeit;the creatures 3d,describe2d,
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and place ; 4,where it was done the sum at which esti-he
Marden-mates the;such and amount of5,damage charges and fees.

2. It does not describe the time when the wasdamage
done. It on 21st varioussays inst.,the and on otherFriday,

broke intobelonging,two cows to saiddays youprevious,
to the cowsimpoundfield of was re-com. The right
ondone andFriday,the cannotdamagestricted to extend

The asimpoundingformer wastrespasses. allegedto for
what was done onthan anddamageother Friday, is there-

fore illegal.

Williams, for the defendant.

J.Upham, authorities citedThe theby counsel show
the rule as to an atpleading avowry common law. It is

sufficient,not in such to as incase, state, trespass, that the
wasdefendant but itlawfully ispossessed, tonecessary set

theforth the nature of defendant’s title to the locus in quo.
;1 Saund. 347 2 Bos. ;Pul. 359 Wilson on Replevin 59;&

it is said if thethat be made athough avowry by freeholder,
towill beit sufficient that theallege generally, close was

freehold,soil and withouthis hisspecifying particular inter­
Ab.,or estate. Bac. 22.est Replevin,

of is anThis rule topleading exception other cases de-
on similar and rests onprinciples, merepending authority in

of form. statute,Our however,matter we think has clearly
technical rule of thissuperseded any description, and ren-

it incumbent theders on tomerely defendant andallege
“in evidence that the cattle takenshow foundwere damage

in the enclosure.”feasant defendant’s
The todesignsstatute suchprotect enclosure, whether

own not,on the defendant’s land or theagainst depredations
the cattle of allof other than the true of thepersons owner

The of apossessorysoil. such is sufficientright enclosure
doer,mere or cattle. Weany wrongtitle himselfagainst by

therefore, of that the statement in theare, opinion avowry.
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tjjeMcintíretjjat; defendant’sin thefound feasantcattle were damage

Harden, defendant’sofevidence thewith theenclosure, together
required.is all that iscase,inas shown thepossession,

authorityTheis formidable.objection moreThe second
con-the isthem,for ofcattle, impoundingtake purposeto

thecattleto timeexclusively doing at thedamagefined of
is to withindefendantand the thenotifytaking, plaintiff

thethe amount of such andofhours, damage,twenty-four
it was done.whereand placewhentime

isfor any damagea taking priorthatis clearperfectlyIt
forstatute is actualby ag-remedy givenTheunlawful.

enforc-is not thenthe remedyand if;timeat thegression
some other process.to be sought byised, redress

fornotcattle,, onlytook thein this caseThe defendant
offor other breachestime, but variousat thedoneinjury

statute pro­unlawful. TheclearlywasThisclose.his
“ to theto be estimatedcases thein all damagesthatvides

1 hath been doneshall be that whichonlyimpoundingparty
‘ thsir in enclos-the last time of thebeingcreaturessuchby
‘ not theandimpounding, any damageof the personure
‘ (IN. H.have done theretopreviousmaycreaturessame

tois be in toand the notice given conformityLaws 208)
provision.this

ondone the 21st ofdamage Friday, July,The specific
inthe defendant could claim this case but hisall that ;was

this and variousfor ispreviousclaimed breachesdamage
nofact isdamageso that in notified as hav-entire, specific

andthat thedone on statuteday;been noticeing requiring
notsuch is with.damage compliedof

aAs this is mere thestatutory remedy, provisions of the
he to,statute must conformed or thestrictly individual im-

will be either a ab aspounding trespasser initio, is holden
authorities, or at least under ourby many statute his subse-

of thequent detention will beproperty unlawful, willand
3a injustify replevin. 183,N. H. R.recovery Kimball

; 36,vs. Adams 1 ditto Brown vs. Smith.
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Bellowstoin conformitycase were notThe in thisproceedings
Denison.ofto thebe,statute, according agreementthe and there must

of theJudgment plaintiff.the parties, for

vs. Denison.Bellows

of givenWhere to a certain number of athe let anotherplaintiff sheep,
age,to be in one all to be ofweight, goodand returned andwell,kept year,

bailee aweight weightthe same of and the was also to deliver certainsheep,
thataveragedof washed as as be fom the thegood shouldwool, flock,—held,

same be with a sufficientwere to number of other ofsheep returned, sheep,
those to make ifdelivered,with occurred.equal losses,quality up any

said a creditor ofWhere attached the that troverweresheep by bailee,—held,
lie onwould demand and a to deliver the that troverrefusal but;sheep

would not lie for the the of and vestedwas thewhichwool, sheepproduce
in the bailee.

trover,This is an action of to thebrought recover value
theof one hundred and ten conversion of wassheep, which

to have been on the 24th ofalleged October, and 1101836,
of wool, June,conversion on 30th ofalleged thepounds
The1836. was the issue. wasplea general The taking

admitted, and that a was ofdemand made theby plaintiff
woolthe and 1836,the on the 24th of andOctober,sheep,

the defendant refused to the same.deliver
October,It inappeared that on the 12th ofevidence day

1835, the on thatplaintiff was the owner of 110 andsheep,
day delivered to one Mann,the same Gilbert B. the fol-on

contract:lowing
u oneOct. hun-­1835. Received of Charles Bellows12,

1 seventy-sixdred of wethers,which aresheep; twenty-four
‘ andewes, lambs, in alltwenty-six weighing eighty-five
¡hundred to;and well onefifty pounds keep year, and re-


