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thethe former agreement,a to continueWithout contract
washouseland which thesale onand of thepurchase

concludedhad noshow plaintifferected that thewould
had tocontract, and electedto the formerlonger rely upon

the offor expensesthe defendantswaive all claims upon
in fee ataken the title simple uponfor; havingbuilding

notof land it could have beenonly,thesubsequent purchase
owndefendants were to the house ;that thehis expectation

toand him own it.it,for Be-building permitor to himpay
as oncontinued,if that was to besides, regardedagreement

the effect ofmade,it was itthe on which originallyterms
for thedefendants,that the having paid building,would be

would bethe land and Itbuilding. necessary,to ownwere
effect,into thein to it thattherefore, carry plaintifforder

would,the land : and it after the ofreconvey takingshould
be a contract for the ofconveyancedeed the plaintiff,the by

And, in thatmoreover,and within the statute.thusland,
a of theto obtainhow was thecase, plaintiff repayment

That was not in the originalsum he for the land?paid
on verdict.theJudgmentcontract.

vs. Gilman.Hutchins

powers person,attorney,executed several of to the sameWhere two for the
estate, sold—held, severallyof an which thatsale was each was entitled to

proceeds.share of therecover his

power attorneythe a ofbyWhere lands of wife are sold virtue of from the
joinedbewife, necessaryhusband and it is not that the wife should anin

proceedsaction to the the sale.recover of

person in his handsmoneya who has the of another accounts for it toWhere
made,owner, latter,person, mayfor the the after a demanda third maintain

received,and thusmoney againstan for had the who it.partyaction received
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ofThe statute limitations does not to inbegin such a de-­until afterrun, case,Hutchins£>
hasraand been no existingcause of thataction until time.n\ade,Giiman

a entitled toWhere demands is to andwhat due alsoparty money himself,
which is due at the to onand the the demandwhomtimemoney another, party

is ismade denies that he liable to thing, but offers to ratherpartpay any pay
than a there is ahave sufficient demand and to; refusalcontroversy support
an for the amount due the themakingaction demand.party

of for the sale ofA land was transmitted ofthrough the handspower attorney
a to the who sold the and in the settlementpartner, land, afterwards,attorney,
of his accounts with the accounted for the forreceivedpartnership, money

the whom he hadthe with from received the and tookland, partner papers,
a signedhim as if for the had beenfrom which thenreceipt, partnership,

the not liable for thethat wasdissolved—held, partnership money.

awho has been constituted an to sell withWhere a lands,person attorney
has substituted another who has made saleof ac-substitution, person,power

in hisformer cannot recover the an action in name.owncordingly,the money

Assumpsit. I. For had and received. 2. Settingmoney
on of 1820,the 28th be-defendant, February,that theforth

ofin the sum for so0418.10,to the' plaintiffindebteding
of one John forhad and received theRogers,moneymuch
thereof thein considerationuse, promised plain-plaintiff's

and the same to themoney,the pay plaintiffto keeptiff
and a re-requested, specialthereto specially averringwhen

of 1835.July,the 30thonquest
the with the statuteissue,generaldefendant pleadedThe

limitations.of
one ofBrooks,that Samueltrial it appearedtheUpon

1818,to some real estate inleavingJuly,diedNatchez, prior
Newman,wife of andNewman, Josephcounty. Dollythis

hiswere heirs at law.wife of the plaintiff,Hutchins,Betsey
said Newman and wife executed a1818,1st July,theOn

him to sell herauthorizingto theattorney plaintiff,ofpower
of substitution and onestate, ;with thepowersaidinshare

the executed an instru-following, plaintiffof August11th
of asExeter, his substitute.Rogers,’Johnappointingment

the aof and wife executedplaintiffAugust10thOn the
to tohim sell herRogers,of attorney authorizingpower

said estate.inshare
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inexecuted Phi-by plaintiffwere theThese instruments
defendant,to then ofand the onedelivered theladelphia,

merchants, of thatGilman,and to beplace,firm of Odlin
donewhich was in theRogers,toby him transmitted same

month.
sold toprior 15,the 1819.Rogers property January The

net of wassales, deducting costs,amount after f>418.10.
of lands,At time of the sale the thethe defendant and

and hadOdlin were still with apartners, dealings company
ofin Exeter called the Befef whichCompany, Rogers was

was;treasurer but the dissolved topartnership prior Febru-
accounted28, 1820, dayon whichary Rogers with the de-

amount, byfendant for the andcrediting it on set-allowing
of between thetlement the concerns Beef andCompany the

andlate took from the defendant apartnership, asreceipt
viz.follows,

“ Exeter, 28, 1820. Received ofFebruary John Rogers
net of of$480.68, amount salesbeing molasses and pork,

and amount of sales$418.10, being net of land for account
of of ofBrooks, Natchez,the heirs Sami. deceased.

Nathaniel Gilman, 3d,
For the late firm of Odlin & Gilman.”

the1835,or demandedJuly plaintiffIn theAugust, money
What was saidof the defendant. between the atparties

did not but theappear,that time defendant afterwards said
to it. as hisit for him partnerwas hard waspay himowing

but hadoff, he rather aand had of itgone pay part than
about it.have noiseany

thewas in evidence that refused toIt receiveplaintiff any
than the wholeless amount receivedthing by the defend-

ant as aforesaid.
A taken for theverdict was for theplaintiff, sum,whole

with interest the date of thefrom demand. toJudgment
be the ofrendered to the court.according opinion

Bartlett,and forBell, defendant,James the cited Ckitty’s
vol, ix. 46
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Hutchins 1 AM. 1 Bro. 74: Yelv. 1Bing.PI 1775-, 474; ;B.Sr &
Gilman. 1 345 6 N.; 3 : H. R.;497 347 Stark.Camp. Rep.East

135 ditto 367.;

Cults, for the cited 1Farrar, plaintiff, Taunt. 572;and
285.10 Johns. Rep.

It contended that shouldJ. is Newman haveC.Parker,

but facts do not showaction,in this thejoined anybeen
several,The interests were and severalinterest. pow-joint

had a towere executed. Each demandrightof attorneyers
:the amount of his several share and the rightof ofRogers

joint bybe made the of thepaymentcannot wholeaction
defendant,to to in one asboth, sum,due the an amountsum

inheirs. That no thewayto Brooks’ changed plain-due
one.to a jointclaimseveraltiff’s

that the wife of thefurther suggested plaintiffIt is should
A bequestion made, on thejoined.been othermighthave

it not awould have beenhand, whether valid ifobjection
The estate itsold,joined. true,been ishadshe belonged
and her joinedwhen she husband in aBut powerto her.

was converted into money,it there is atsell, and leastto
that the becamemoney absolutely his,to contend androom

wife.to the onBinghamnot survive Coverture 209.would
wasitbe, somethingmay accruingthis duringHowever

said toshe be be themayof which meritori­coverture,the
wife have been thejoined,if the mightand hus­cause ;ous

toto an eitherelection, join her, or suerighthad theband
;R. Tucker vs. Gordon­ 155 N. H. Johns.584,alone.

vs.479, Livingston.Decker
he is to thenext denies that liabledefendant plain-The

But whoRogers,as was not his held thetiff, agent.he
with defendant for it;the accounted theofmoney plaintiff,

as in his hands to beregardedit must be placed paidand
have stillmight, perhaps, regardedThe plaintiffover.

ofliable, moneyand have demanded theas the partyRogers
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him. But the defendant thehaving accepted money under
circumstances,these the had a toplaintiff it ofright demand

the defendant. Hardres 5Bell vs. Adolphs321, Chaplain;

and Ellis vs. theIt wasLilly Hayes. plaintiff’s548,

the inand case is.money, this unlike vs.respect, Butterfield
Hartshorn, N. H.7 345. But if hadRep. in-Rogers been

hisdebted, and delivered to theown tomoney defendant, be
itto the wellplaintiff, might be heldpaid perhaps that the

seen fit to make a of theplaintiff, having demand defend-
itant, and follow up suit,to a hadby made elec-thereby an

thetion to treat debtor,defendant as his and discharged
Rogers.

It is contended,further that the isdemand barred theby
limitations. is,statute of The answer to this that the cause

did not accrue a made,until demand wasof action and the
cause,todoes not until the ofstatute run actionbegin ac­

572, Braddick;1 vs. 1Taunt.crues. Aiken'sTopham
vs.Hutchinson Johns.258, Parkhurst; 285,10 Fer­Rep.

Paris.ris vs.
is nothe hereis, refusal,in defence thatAnother position

is allegeda can be It that thesuit sustained.on which
to himself and New-the duewhole sumdemandedplaintiff

to part.willingthe defendant was Butpayand thatman,
a view to suchwith an excep-not drawn upwascasethe

to have beenkind atappearsof that madeNo pointtion.
demanded the wholehad amount,the plaintiffIftrial.the
to what wasoffered due topayhad thedefendanttheand

thatdeclined taking, would notthe plaintiffwhichplaintiff,
an action. But theon which to supporta refusalbeenhave

mayThe de-show this. haveplaintiffnotdidevidence
defendant refused togenerallyThewhole.themanded

than ahave con-somethinghad rather givehesaidbutpay,
toof willingness paywas no expressionTheretroversy.

notwas foundedtoThe refusal paythe plaintiff.tohalf
but on alle-sum,a antooforbeing largedemandtheupon

him hadowingwas andpartnerdefendant’sthethatgation
off.gone
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is,Hutchins whichsuggestion,in anothervalidityanyis thereNor

Gilman. been sued.to haveof Odlin Gilman oughtthat firm &the
inbeen takenhaveobjectionthe shouldbeen,If there had

theofthe handstothe never camemoneyButabatement.
defendantthenot for withit was accountedaspartnership,

nothingit hadandfirm;dissolution of theuntil theafter
defend-That theto with the transactions.do partnership

withawhile partnerant fromsent the papers Philadelphia
Thattransaction.it adid constituteOdlin, partnershipnot

theinmoney,for thewith the defendantaccountedRogers
anddissolution,theafteraccounts,settlement of partnership

doesreceipt,that to athe defendant partnershipgave Rogers
the moneyofnot It ais, nevertheless, receiptalter the case.

noit on otherdefendant,the and he could have receivedby
andthan that he was to it for theground payhold plaintiff,

it over to him.
But the can his share.recoverplaintiff only Although

Newman and his wife theirconstituted the attor-plaintiff
ney, the did not with of sub-plaintiff sell. It was power

andstitution, aswas and acted if heRogers substituted,
had thebeen original When he over thepaidattorney.

to themoney defendant, it was use of thefor the toparties
it Ifwhom belonged. the plaintiff’s as ofpower, attorney

and wife,Newman did not cease he substitutedwhen Rog-
ers, that of thepart money was not his, and he could only
claim from or theRogers, as the ordefendant, attor-agent

ofney Newman, and cannot, for that sustain anpart, action
in his own name.

The verdict must be amended andaccordingly, judgment
be rendered for the plaintiff.


