
TERM,DECEMBER 1838. 385
TiltonofThis the evidenceis sole the acceptance of the first
Tilton.bill case. Butin the this billappearing had already become

ofThe itsinoperative. purposes original execution had pass-
Noed effect had been to it aaway. given andby delivery, it

was thewholly superseded by second bill.
The title in the vessel was inclearly the atgrantor the

date of the second bill of sale of vessel,the and then passed
'to the It therefore wasdefendant. perfectly immaterial

the defendantwhether took of thepossession first bill at
or not. Itthat time was mere blank It thepaper. gave

defendant the subjectedneither nor him to the liabili-right,
ties, of owner.

theThe sole title of defendant to the vessel thedates first
March, 1836. This is after the repairs were madelongof

theand were furnished. Thesupplies defendant, therefore,
is not liable for such but they are aexpenditures, proper

the ofcharge only then owners the vessel. Foragainst this
reason the plaintiffs recover,cannot but the verdict must be
set andaside, there must be

theJudgment for defendant.

Tilton vs. Tilton.

equity specificof decreemay performance parolA court the of a contract for
lands,the sale such partof when contract in performed.has been

uponequity may, parol evidence,A court of acorrect mistake in a deed, or
contract,other if the be clearlywritten same to exist.shewn

partitionagreed pursuantTenants in common to make the referees,to award of
and purpose.executed for that plaintiffdeeds In the deed to the a tract of
land toassigned by parties possessionhim was omitted Themistake. took

Held,toaccording their the rectified,deeds. mistake should be and a spe-
contract,performance omitted,of ascific the to tractthe should be decreed.
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ROCKINGHAM.386
forth,proved substantially as set or thethe bill must beallegedThe contract inTilion

be fatal.variance willTilton.

Chancery. No-in the ofThe bill that monthIn alleged
were and of cer-seizedvember, 1832, possessedthe parties

in and, beingas tenants common ;in Kensington,tain lands
lands,made of said enteredtheyto havedesirous partition

S.,T. S. T. and J. W.L.,to abide the award ofinto bonds
afterarbitrators,to make that the;them chosen partitionby

to thelands,and the declaredexaminingthehearing parties
in the in which par-relation to mannertheir opinionparties

an award;about to makemade,be and wereshouldtition
dissatisfied, it was betweenbeing agreedthe defendantbut

the arbitra-that B. M. and D. withP., togetherthe parties,
should, areferees,as decidenamed, partitionbefore upontors

and shouldpartitionbetween the thatparties ;of said lands
the:deed, in to their decisionconformity Thatbymadebe

chosen, 1833,on the 10th of examin-January,thusreferees
heard the and theirlands,the declaredparties, opinioned

lands,of the saidthe orator should hold certain parcelsthat
onewoodland,a certain of containingand others tractamong

the defendantforty rods;and one hundred and and thatacre
asthe of the holden themlands, byhold residue saidshould

thein common: That to makeagreed parti-tenants parties
referees,to theby deed, of the saidagreeablytion opinion

L. to : a deed wasT. make the deeds Thatand employed
byand executed the to the defend-orator,drawn conveying

theof the oflands,his said according opinionant topart
Thatby the defendant:referees, which deed was accepted

and and thedrawn,was executed delivered byanother deed
the allto his of saiddefendant, conveying plaintiff part

to the of the thelands, opinion referees,according except
of one onetract woodland acre and hundredsaid containing

;rods which said T. L. andand omitted mistakeforty by
to in deedaccident insert the : That both enteredparties

and be-deeds,under their made fencesrespective partition
tween their lands : ofThat on the 29thimproved August,
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the Tilton1836, plaintiff therequested defendant to toconvey him

Tilton.the said tract of woodland, and tendered to him a in-proper
strument to be executed :for the butpurpose he refused to
execute the instrument. The bill forprayed discovery and
relief.

The defendant, in answer,his admits the in com-tenancy
mon, and that bonds,the made arbitrationparties but denies
that the arbitrators made award in orany writing, according
to the bonds. He theadmits that toparties verbally agreed
submit to the five referees named in the bill to decide

aupon ofpartition lands,said but denies that the said agree-
ment to submit contained orany promise stipulation that
partition should be to theirmade decision.actually according
He admits that the the 10th ofreferees, January, 1833,on
heard the and their thatparties, verbally opinionexpressed
the plaintiff should the several asmoietyhold as his tracts

inexpressed the the said tract of woodlandbill, ; butexcept
he denies that that thethey any opinion plaintiffexpressed
should have said admitstract of woodland. He that the
referees defendant,an the shouldhe,thatexpressed opinion
hold as inhis tracts as described the bill.the severalmoiety
And he that did not at timeany expressthe refereessays,
their to the that the should releaseopinion plaintiffparties
to the of thedefendant the land said re-which, by opinion

theferees, defendant was to have.
at time toHe denies whatever makeanyany agreement

to the ofotherwise, according opiniondeed orpartition, by
the T. L. toreferees. He thedenies that parties employed

butdraw deeds of the referees he;to theaccording opinion
as setexecuted,admits that deeds and forth inwere drawn

of exe-the but done for thebill, purposedenies that it was
to theaccordingto make partitioncuting any agreement

omitted theT. L.thatHe deniesof the referees.opinion
hesaysandaccident;andmistakebyof woodlandtract

to theof land plaintiff.that tractconveytonever agreed
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under the togiventhe entered deedspartiesHe admits that
been in posses-and ever sinceaforesaid,as haveother,each

bill;thefence,a as inallegedand maintainedsion, partition
of statute of frauds.benefit theclaims theand he

proceed-and thereplication, partiesThe filed hisplaintiff
ed to examine witnesses.

authori-the cited theSullivan, defendant, followingfor
vs.24, 342;: 2 Wheat. Colson54;ties Blake's Chancery

;5901 BibbHamilton,4 vs.311;Peters KingThompson,
Law65, 66, ;6864,1 ; Sugden’sRand. 408 2 Story's Eq.

R.308; 303,17;83 6 Mass.82,Vend. Rep.Call'sof
;vs. Hubbard; 320,8 StearnsDwight vs. Green.Pomeroy

5 R.80, ; 130,I N. H. Lane vs. Shack-Fair. Elder vs.Elder
31;39 7 6 Jr.; ; 171;on AtoardsKyd Vesey,Cranchford

II 446.Wheat.

Bell, thefor plaintiff.

forJ. There seems little room leftWilcox, controversy
Thethe main in the bill.in to allegations plaintiff’sregard

in to referees the hear-;common the submissiontenancy ;
of theirof the the the declarationreferees;parties bying
anddeeds, pos-to of two;the the executionpartiesopinion

to admitted in the defend-them, arepursuant clearlysession
the that theclear,It is from proofs,ant’s answer. equally

to abide and the awardagreed byparties expressly perform
lands,the that the awarded certain in-;of referees referees

to thetract of woodland in anddispute, plaintiff,thecluding
lands thedefendant;certain other to the that thenparties

to tomake said andpartition according award, deedsagreed
delivered,and as was saidwere executed supposed executing

toand with the intent execute it and com-fullyagreement,
that the tract of woodland wasbut omittedpletely ; by

Theand accident. of the claimplaintiff’sequitymistake
to thenot, ; andtherefore, open controversy only questionis

ofis, chancery,within thewhether, acknowledged principles
bill.in hishe is to the relief forprayedentitled specific
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TiltonThe toplaintiff asks of this court enforce the de-against os.
Tilton.fendant a of thespecific performance contract thus established

in proof; to which it objected,is that the contract is shewn
only by void,evidence and itparol ; because is as within
the statute of frauds.

It no to ofobjectionis the a ofpower court toequity de-
cree a that thespecific performance, contract is proved only

toby The cases thatparol testimony. effect, which have
been cited from Massachusetts and Maine, Mass. 303(17
and 8 restGreen. the peculiar ofupon provisions their320)
statutes chancery Thisconferring powers. court has the

to decreepower the ofspecific performance contracts gen-
without 75erally, qualification ; 2 Laws and it a; is rea-

sonable construction our subjectthat on thispowers conform
to the of ofsubstantially practice courts inchancery Eng-

land, so far as bepracticethat tomay ourapplicable condi-
tion. isAnd it believed that there the of authorityweight

ofis toin favor the enforceclearly power specific perform-
ance of parol contracts.

however,Before the of frauds,statute ofcourts equity
ofwere, very cautiousupon principles,general giving relief

for unless confessedlands,contracts theupon parol by an-
in Fonh. ch.swer, performed. 1, 3,or book 2part Eq., sec. 8 ;

86.55; Sug. Vend.Story’s Eq.
frauds,of courtsSince statute of equitythe Englandin

have decreed the ofspecific performance agreements relating
lands, theto was notnotwithstanding agreement reduced to

where the defendant the inwriting, agreementconfessed his
answer, did notand insist upon Sug.the statute. Vend. 81;
2 57.Story’s Eq.

there had aSo where been ofpart performance the con-
283;tract. 62.Sugd. Story’s Eq.Vend.

Both have beenprinciples recognized here; and where
the an inanswer,defendant to inneglected put compliance

court,with a of it held arule the was sufficient admission
al., N.for vs. 8 H. 1.this Newtonpurpose. Swasey Rep.&
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Tiiton ofstatute of frauds was intended for the protectionThe
Tiiton. unlawful,in itselfIt not it iscontracting is becauseparties.

suchmores, lands,to for thator contra bonos contract by parol
the;are made void but it is to guard againstagreements

to sup-of andup pretended agreements, attemptingsetting
the dan-the fromthem toby ; protectport perjury parties

offrom the imperfectionand the uncertainties arisinggers
Par-witnesses.of honestand the mistakesmemory,human

forof introducedwaive the a statuteprovisionsties may
deliberatelyandand if come into courtbenefit; theytheir

of thethecontract, without claiming protectionadmit the
should the or-it clear that a ofstatute, equity giveis court

violation of such agreements. Sug.relief for thedinary
5 642.79, 81, ;82 6 Ves. 39 Wendell;Vend.

a where;where contract has beenSo, partially performed
andin the defendant’s integrity goodthe plaintiff, confiding
contract,in the execution of thehas sofaith, far proceeded

from a specifiche no unlessadequate remedythat can have
requiresof the then suchcontract, equitywholeperformance

toa statute, pre­relief to be otherwisegranted ; designed
of fraud.itself an instrumentvent would becomefraud,

5Law Vend. 83­ 642.; WendellSug. of
Much, consid-to what shall behas arisen ascontroversy

a caseto withdraw froma sufficientered part performance
no doubtfrauds;of and hereof the statutethe operation

abundant caution is requisite.
be consideredis tois,rule that nothingThe governing

the into adoes not put partywhichas a part performance
thehim, unlesssituation, agreementwhich is a fraud upon

;66 Fonbl. 260.Eq.2 Eq.be performed. Story’s
admitted intoa isa manifThus, upon agreementparol

ifas theresuch,and liableis made a trespasser,hepossession,
66­;in 2 Sto.equity. Eq.valid in law oris no agreement

aexists, where84. A caseVend. strongerLawSug. of
of shouldland,a saleforavendee, upon parol agreement

aofconfidencein thethe estatemake improvements upon
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due of the contract. In such casecompletion there would
abe manifest fraud the in thepartyupon permitting vendee

to from a ofescape strict fulfilment his contract. 2 Story’s
;66­Eq. Eonbl. 168.Eq.

Again, the acts must to be done with aclearly appear view
to the performance of the contract. 2 Sto. 67 ; Sug.Eq.
Vend. 83­; 5 Wendell 645.

Nor is it acts done besufficient, that the should clear and
definite, and to the contract;referrible exclusively but the
contract also establisheditself should be by competent proofs

Sto,to be and in all itsclear, definite, unequivocal terms. 2
69.Eq.

In the theus,case before the terms of contract are clear
and indistinct. The acts done execution ofpart the con-
tract are of the character.strongest The plaintiff has re-
leased or allto the defendant the landsconveyed assigned to
him ; the defendant released to thehas also hisplaintiff por-
tion of the lands, the woodland and thisexcept ; was omit-
ted aby clear mistake. The have both beenparties in pos-
session to andpursuant deeds,their erected partition fences
to a certain extent. not onlyHere is andpossession, mak-

but is the toing improvements, how plaintiff hisget lands
back ? How he becan made whole but aby specific per-
formance of ? Itthe contract would be a most manifest
fraud the toupon plaintiff thepermit defendant to escape
from a execution of hiscomplete contract; and we should

haveundoubtedly occasion to express our ifregret, neither
law nor were found toadequate redress soequity anpalpable
injury.

hasThe beenquestion somewhat discussed at the bar,
awhether court of will aequity reform written bycontract

testimony, and then decree theparol specific performance of
the contract as reformed. this subjectUpon the authorities
are And the present case doesconflicting. not of usrequire

ofa decision the question. There is in this con-nothing
betract to reformed: the wascontract well enough; the
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of notit wasthat ais, portionof complaintonly ground
performed.

“a deed con­it is said80,1Elder,vs.In Elder Fairf.
it shouldthatbymay parolwhen it befarm, provedoneveys
withoutrelievecannotequitytwo. Hereconveyedhave

to distin­And it is thus attemptedstatute.”theviolating
R.,vs. 2 Johns. Ch.Moon,that case from Gillespieguish

this positionland. Ifdeed too muchwhere the conveyed
wellbemayMaine itstatute,of thethe provisionsuponrests

ofruleto it as the truewe cannot accedeButenough.
to be from the adjudgedderivedchancery jurisprudence,

a court ofIn our opinion,and America.in Englandcases
mis­reform materialanyto andcorrectis competentequity

that mis­written whetheragreement,or otherin a deedtake
;or of a material stipulationinsertionbe the omissiontake

or be con­it be made out by parol testimony,whetherand
And the same rule ap­other more cogent proofs.byfirmed

of the statute ofwithin the operationto contractsplies
;Keith,vs. 9 Verm. 299 Fonbl.Eq.Langdon Rep.frauds.

3, 11; 85;7­ 3 Desaus.; I,ch. sec. and b. sec.58, 1, 1,h. ch.
2 Johns.314;1 1 Ves.17; 165;McK.4 Har. Story’s Eq.&

85.cited; & R.Johns. Ch.596, and cases thereRep.Ch.
at a well estab-is variance withapparentlyThis principle

of lawin courtsof observedevidence, equallylished rule
rea-satisfactoryand the mostequity, restingof uponand

the have reduced theirparties agreementthat when;sons
is evi-the written instrument the admissibleonlywriting,to

contract,of that and is not to be controll-of the termsdence
to, altered, or varied Frauded, by is, however,added parol.

and in a; so,to the rule our is caseexception judgment,an
made out. For it would be aclearlyof mistake toreproach
of if itthe were not in itsjurisprudence country,the power

of a mistakeconsequencesfrom theto relieve unequivocally
But the mistake must be madeestablished. out in the most

manner, and to the entire ofclear and decided satisfaction
the be and con-court;the and must clearespecially proofs
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Tiltonthe isvincing, when mistake denied in the answer. Lyman
Tilton.vs. Co.,United Ins. R. 631,2 Johns. Ch. vs.Gillespie Moon;

2 599,Johns. R. 600; 317; 1C. lira.YVesey 94; 6Vesey
Vt,11328­ R.; ;138­ 10 452 ; Sug.ditto Law Vend. 120.of

Child,In Lord 1Irnham vs. Bro. 92,C. C. Lord Thur-­
“low that asaid, mistake should be proved as much to the

court,ofsatisfaction the as if it were admitted. The diffi­
of this is so that there isculty great, no instance of its pre­

a thereparty was novailing against insisting mistake.”
theThe denial in answer may, behowever, overcome by

It is so in case atthe the barproofs. ; for, notwithstanding
inthe denial the theanswer, proof of mistake is so clear,

that, this case liasalthough been argued most elaborately,
zeal,learningwith and thegreat fact of the mistake has

bycontroverted thenot been counsel.
But it is said the plaintiff has not performed the contract

ithis and thatpart; appearson the deed of release executed
ahim contains reservation of certainby interests in the

notconveyed, noticed in theproperty contract as stated in
bill.the

There is no pretence, however, but what the defendant
the deed inthus factreceived executed as a full performance

of thethe part plaintiff.on Whether these additional reser­
factvations were in awarded theby referees, or whether

were introduced athey by subsequent agreement of the
the decisionmodifying of theparties, referees, does not ap­

In either case the aplaintiff has topear. theright relief
heBut cannot ithavesought. upon this bill as it now

if thestands, omission to notice these reservations in the
of the acontractaverment fatalproduces variance between

andallegationsthe the aproof. When setsplaintiff aup
and callscontract, for execution,its and isparticular toput

it,of he must establish itproofthe assubstantially he has
it. vs. Cortland,described Parkhurst Van 14 Johns. Rep.

Harris vs.; 5Knickerbacker,15­ Wend. 646.
Unless the has established the contractplaintiff clearly

ix.von. 50
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Libbey contract,of the samea part performanceand alsoas charged,

Hodgdon. the reliefentitled himself to prayed. Phillipshas nothe
146.1 Johns. Ch. Rep.vs. Thompson,

ana contract for absolute convey-has set upThe plaintiff
entirelands this is of an;in certain partof his interestance

subjectto have been to cer-in it; appearsevidencecontract
think variance isWe theand reservations.tain exceptions

substantial.
deed,on the defendant’sonlyappearreservationsThese

wasrecord,on and whichis has never beenit saidwhich
taken to the defendant’still exceptionuponproducednot

to it.he wasdeed, compelled producethestatinganswer
to at all toon be materialthe evidencedo not appearThey

thebetween Thecontroversy parties.of the realmeritsthe
his bill amendment or otherbycan now correctplaintiff

ofthen, defence,unless some new groundproceeding,—and
of this matter,of the introduction new mayoutgrowing

theto a that defend-decree,he will be entitledarise,possibly
to of woodland in dispute.release him the tractant

Libbey Hodgdon, andvs. PortlandPrincipal,
Stage Company, Trustee.

is liable to be sued in oarforeign this whenever lawsA corporation state, by
can made it or itsservice beeffective upon properly.

Such also be held as foreignunder the attachmentcorporation trustee,may
law of this state.

Matters in notabatement be decided awill case stated.upon

This case the courtcame before an statementupon agreed
facts,of It that the Portland wasappeared Stage Company

a corporation established the of notby Maine,state and has


