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ohadwtek hasin the otherbound, partya contract whichbyequity,
Badger & a. representationinduced to his fraudulentbyPeen enter into

;vs. Webb­LordVes., 212, Teynhamor concealment. 2 sen.
1;citedand case489, Nicholas,Abr. vs.2 Cas. EvroyEq.

Beckett vs.358, Cordley; Fonblanque’sBrown’s Rep.Ch.
by.theAt he is80, law,Am. z. not boundnoteed.)Eq. (4

hiscontract, by repre­it was fraudulentalthough procured
127,1 Con-­he was of full Johns.that Cas.age.sentation

bybe boundIf, in the infantequity, mayvs. Birdsall.roe
it, mayhebecause of his fraud incontract, procuringthe

throughfor deceitat be answerable thewell, law, previous
theif he has prop­it was obtainedprocured, therebywhich

and refuses oilperformanceof another his part.erty
theis that the action be onmayOur sustainedconclusion

count.first
that towe of the is not entitledopinion plaintiffBut are

of thein the costs action he commencedrecover, damages,
hethose was toobliged payor which in thatnote,theon

he when heknew,For which com-appears,aughtsuit.
action, that the defendant was an andinfant,thatmenced

avail himself of his If he to anwould choseinfancy. try
the Forhe must abide this rea-consequences.experiment,

aaside,must be set andson the verdict
New trial granted.

Badgervs. a.andChadwick

a returnable court ofexecuting writ of at the commonreplevinA sheriff, upon
ofbe at in the on the thirdto holden Gilford, Strafford,county Tuesdaypleas,

a of whichtook the condition described theAugust action ofnext; bond,of
uas to be and tried before M.one heard William Richardson, Esq.,replevin

on the of Augustin our said of thirdStrafford,at Gilford, county Tuesday
justiceRichardson at the time chief of thenext.” Wm. M. was superior
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of thejustice —?Hdd,chief commonjudicature,court of and ex Chadwickpleasofficio

good,in the and the bonddescribed condition,that the action was sufficiently a,Sc
a bond. .....A the condition ofjudgment,nonsuit is a withinfinal replevin

a condition.A the a is breach of theof nonsuit,costs, uponnon-payment

thebond to as sheriff ofDebt, county,theupon plaintiff,
“ whereas thedated that31, 1833, condition,with aJanuary

an of replevinsaid had actionBenjamin Badger commenced
shoes,R. cases ofCarter,Daniel for sixagainst containing

Benjaminsix of sale toshoes, Badg-hundred pairs belonging
R.distrained Danieler, said to be or the saidbyimpounded

toforth,in writ is set which is be heardCarter, as said action
Gilford,and tried Wm. M. at in ourRichardson,before Escp,

of ofStrafford,said on the third Tuesday Augustcounty
the prosecutenext. Now if said shall hisBenjamin Badger

tosaid action of final and allreplevin judgment, pay such
as D.costs and the said R. shall recoverdamages Carter

alsoand harmless and thehim, keep indemnify aboveagainst
andnamed his for andsheriff, concerning the re-deputies,

and of cases ofdelivery shoes,said then this obli-plevying
to be void.”gation

An action of was commencedreplevin by Badger, against
1833,on the 31st of returnable toCarter, day January. the

Gilford,of common to be holden at inpleas,court and for
ofon the thirdcounty, Tuesday next,said then andAugust,

was entered and continued saidin court till January term,
1835, when became nonsuit. wasBadger enteredJudgment

in shouldthat the defendant recover hisreplevin costs of
to ¡$12.09, for which ansuit, amounting execution issued

1835, which been returned noJune,27th has in satis-part
action offied. No other was everreplevin commenced by
Carter.Badger against

The defendants that saidpleaded supposed writing obli-
was not their andgatory deed, gave notice that they should

contend—
1.. suchThat no action of was ever asreplevin brought,
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Chadwick is mentioned in said bond, and the condition of said bondvs.
ScBadger a. was therefore impossible to be performed.

2. That said shoes were the of andsaidproperty Badger,
that it was for theillegal this,sheriff to and takerequire
which is not a replevin bond, from said as the con-Badger,
dition whichupon he would deliver hishim property.

3. That the defendants ofhad the conditionperformed
said bond.

4. That no wasjudgment entered in said action of replev-
in, but the same was discontinued.

It was agreed that the court di-should, facts,theseupon
rect a verdict to be entered to theiraccording opinion.

I. Bartlett, and N. forEastman, the cited 5plaintiff,
314,Mass. Morse vs. ;Hodsdon 8 Mass. 147, Arnold vs.

Allen; 153,ditto Guild;vs. 11 Mass.Clap 282, vs.Cady
;Eggleston 2 518, Blood;Mass. vs. dittoLindsay 541,

vs. Blacklin; 6 N. H.Sevey R. 88, Horn vs. Whitcher.

James for theBell, defendants.

C. J. The bond in this case is not voidParker, because
the action is described as returnable before M.Wm. Rich­
ardson. There is, besides, sufficient inmatter the condition
to show what court was intended. It recites that the action

towas be tried at in saidGilford, ofcounty Strafford, on
the third of whichTuesday next, was theAugust time and

of the of the common andplace sitting Wm. M.pleas, Rich­
ardson was chief justicethen of the court. It is like the

acase of wheredeed, there are several particulars descrip­
tive of the if thepremises; is sufficient todescription as­

thecertain land to be it willconveyed, itpass, doalthough
not ofsome theagreelwith in theparticulars description.
5 N. H. 408, ;vs. Loomis­ 1Rep. Lyman 111,Shepley Wing
vs. NoBurgess. one can doubt what court was intended;
and the words, “before Wm. M. Richardson, Esq.,” might
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Chadwickde-be be sufficientlyand thenrejected, the court would

us.
Badger av&whatscribed. knewThe of course uponinplaintiff replevin

suit the theofficer replevied goods.
andIf a is directedofficer,the to whom writ of replevin

toconformeddelivered, bond,a nottake from the plaintiff
executedthe statute, voluntarilyof the which isrequisitions

5account.the shall not avoid it on thatby heplaintiff,
314,Mass. vs.Morse Hodsdon.

a bond to the ac­The condition of wasreplevin prosecute
court, &c.,at the to be holden otherwiseat,tion nextcounty

Itthe next term of the common pleas.rightly describing
name, and the bondwas was no court of thatthat thereargued

thisvoid. But court We are all satisfied thatthe said—
towould be tooobjection cannot It muchyieldingprevail.

court, intend thewords,The mustnicety. countytechnical
aof and if this was such variancecommon pleas:court

be valid un­statute, that the could not heldfrom the bond
8at law.” Mass.der it would still be commonit, good
than thea for a sumvs. Allen. So bond147, largerArnold
3Vide, also,Ditto 153. Mass.heldwrit directed was good.

vs.; 14 313,Mass. R. Chandlervs.303, TylerR. Flagg
Smith.

belike that held toThe bond in this case otherwiseis
Gilbert;vs. JonesR. 362,in 5 N. H. Whittemoregood

for the return67, no stipulation8. It containson Replevin
ouris stat-and in this it correct underrespectof the goods,

vs.178, Bell Bartlett.N. H. R.7utes.
a which the defendantjudgment, uponwasnonsuitThe

Gil-have had a return.at common law,might,replevinin
And195, a, note.169, 1 Saund.;70 Rep.on Replevin,bert

had his as-damagesour he havemightby practicecourseof
is a of thetherefore, it suitprosecutionOn principle,sessed.

of the condition.meaningwithin thefinal judgment,to
asofbeen difference opinionhave someThere seems to

aofcondition bondof a in theconstruction clausethe trueto
to with effect thatjsuit butthe aprosecutebinding obligor
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Tucker;1is material in this case. Pick. 286,not Badlam vs.
Hilliard;11 Pick. Hobart vs.143, 619,Carihew Or­

;mond vs. Hard. 137,Cas.Bierly Temp. vs.Vaughan
Abr.,Norris, cited D­;Bac. Replevin Corn. Dig., Replevin

Barn,; 284,D­ 5 Cres. Perreau vs. Bevan.&
If in bethe nonsuited want ofplaintiff replevin for a plea
bar,in the avowant may sue the onsureties the andbond,

notneed execute a writ of for hisenquiry Ser-damages.
“Primejeant said, The avowant in this case has two meth-

election,ofods in hisproceeding viz., either to execute a
ofwrit or to sue theenquiry, upon bond, thereplevin plain-

tiff not hisprosecuted suit withhaving effectand of this
court.were the 2 Wils.opinion 42, Waterman vs.Rep.

vs.Yea, Laiorence. A nonsuit was ofLyde course, con-if
sidered, case,in that a finalas judgment, it wasalthough
not as withregarded effect.prosecuting

conditionThe of the bond in this case is broken theby
of thenon-payment and thecosts, plaintiff is, therefore, en-

titled to judgment.

Comp’y.Whittier vs. The Cocheco Manuf.

rightWhere a exists to a certain ofuse water for propellingquantity machin-
change objectsa be made in the mode and of the and inery, may use, the

usingof if the used is notit, and the change isplace quantity notincreased,
prejudicethe of ato others. As where had for more thanparty twenty years

used a certain of at awater particular that he mightquantity dam—Held,
gates andhis draw that usingwithout it order toopen quantity, usetherein

at other works below on the same stream.it

a largeran owner of mill draw a of waterAnd through his gatesmay quantity
beenhe has accustomed to if hasthan heuse, thelawfully provided surplus,

means of afor his own reservoir and causes no injuryuse, by above, thereby
ofto the owner another mill situated the same or to otherupon dam, persons

having rights in the stream.

thefor onplaintiff,that the first of 1831,Case, January,


