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&Browne Co. certain whatrender was before and thatuncertain, when ren-

stackpoie.(Jeredcertain, that is an end of the of to actright parties by
This is true while such butparole. agreement continues;

the same that made canit, it,rescind and enter into apower
new Each is a mereagreement. agreement contractparole
in relation to a deed, and the last mustagreement govern.

the lastBy contract made in thecase,this line as establish-
ed leaves the land was cutwhere the wood as the ofproperty
the must, therefore,and there bedefendant;

theJudgment for defendant.

Stackpole.& Co. vs.Browne

proposed making compromise creditors,a his bydebtor withan insolventWhere
S.,by surety, given perone as for a onsigned centagea note his de-giving

same,discharge of themands, arrangement agreedfull which to byin was
thereto;provided the other creditors of the defendantplaintiffs, accededthe

security them,andwas obtained was made and due noticesuch assentand
plaintiffs, with the offer to the contract as tofulfil his claim—given to the

Held, it couldcontract was so far executed that not then bethat the rescind-
plaintiffs.thebyed

original promise hadAlso, supersededsuch case the become byinthat the new
contract, suit lie on the same.that no wouldand

Assumpsit note, 8,dated May 1835,a promissory forupon
six months.in|221.53,

the notethat before became due,ittrial, appearedOn the
that time toat indebted thefailed, beingdefendantthe

were anddue,other demands which the plain-inplaintiffs
suits, and attached theother creditors commencedandtiffs

defendant.of theproperty
the writsof the court at which werethe sittingBefore

to Bostonreturnable, October, the defendant wentinmade
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&co.BrowneofSmith,William B. for the somepurposewith one making

8■<■0■-and sawcreditors, there Williamwith his Lang,compromise
were advisedwho said they byone of the theirplaintiffs,

were secured bythat all their demands attach-attornies
secured,was not so wouldtheybut if this demandment,

cent, or whatever the otherit, creditorstake sixty per upon
as cent.,even as lowtake, fifty perin Boston would and

toother creditorstried to induce the andcompromiseLang
take cent.sixty per

adefendant,the if couldIt was by compromiseproposed
amount,to his note for the with Smith as aeffected,be give

toof the creditors receive thatdecliningbut onesurety;
it been thatBoston, byleftsum, having agreed LangSmith

was not would dothe demand what(if secured)the plaintiffs
and todo, teas and haveLangwould tryother creditorsthe

creditorswith the other court.the compromise effectedbefore
court, before,the of the or the dayof sittingOn the day

to the attornies who commencedfurnished thewasa paper
creditors, to takethe other agreeing sixtysuits, bysigned

cent, and saiddemands; thereupontheir Smithuponper
an amount sufficientattornies for toto saidhis notegave

cent,theattached, sixtyand perof the goodsvaluethecover
for the of thedemands, purpose securingothertheupon

ascertained,could be andto be paidthe sumsuntilamount
business asdefendant to resume soonenable thetoorderin
innot then thethe demands attornies’beingas possible—all

hands.
tonotes were the othercourt, givenof thesittingtheAfter

cent, of their demands,sixty perBoston forincreditors
defendant’sSmith,defendant and said and thethebysigned

to to attornies.ofthen offered the thegiveand theyfather;
cent, of thispera note for sixty demand—whichplaintiffs

no instructions to that effectbecause haddeclined, theywas 5.
write to the whoand didwrite, plaintiffs,tothey agreedbut

cent,sixty uponto receive peran answer refusingreturned
ita suit to beclaim, upon shortlyand caused commencedthis

due.after it became
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&Browne co. hadhad been withnot that conversationJt did appear any
stackpoio. testified that ifleft Boston. Smithafter Smithplaintiffs

what that thesaid,from Lang plaintiffshad not supposed,he
received,what other creditorsto receive thewould be willing

No offered tonote. note wasanywould not have signedhe
nor ;tendered butattornies, any moneyor theirplaintiffsthe

into courtwas the defendant broughtthis suit brought,after
cent, demand,of the which hasthe amountsixty uponper

out theby plaintiffs.been taken
for consent, subjectwas taken the plaintiffs, byA verdict

of court the case.the superior upon foregoingto the opinion

athat of lessforHale, the contendedplaintiffs, payment
nonote, seal,a was sat-the without release undersum than

117, Pin-of and cited 5claim;the Co.plaintiffs’isfaction
vs.; b D.; 24,case Lit. 212. 2 E. Heathcotenell’s Co. &

vs.; 265, Smith;7 Mass. 9 Johns.UphamCrookshanks
Ev.;vs Leman 2 Star. 26.333, Dederick

11Christie, defendant, 390,for the cited East Steinman
vs.11, 236,Yel. a. n. 1 Butler1;vs. Magnus; Esp.

13 5; 424, ; 386,Rhodes Mass. Eaton vs. Lincoln Johns.
;vs. al. 2 Star. Wood vs.417,Watson Inglesby Rep.if

228,3 vs.; Wallis.Roberts Esp. Jolly

defendant,J. in this theUpham, It case thatappears
tobusiness,in compoundfailed made propositionshaving

ahis own friendnote, bywith his creditors by giving signed
a his debts.for certain ofsurety per centageof ashis,

defendant,who were creditors of the madeThe plaintiffs,
the terms ofto settlement butobjection prom-no proposed,

aid in them into and thateffect,ised to wouldcarrying they
settle with the defendant at the rate as the othersame credit-
ors.

aAfter was made,settlement the otherhowever, with
creditors, and the to settlesecurity given, refusedplaintiffs
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Browne&co.their at the creditors,claim rate the other andpaid brought

stackpoie.this suit to whole duerecover the amount them.
' " *~No is in ofease,made the fraudulentsuggestion any rep-­

reservations on the of defendant,the as to the conditionpart
affairs,of his or of of Hadhis orability payment.means

shown,such facts been anywould vacatedthey clearly have
263,contract of 6 D. E.bysettlement compromise; &

; note;vs. the6 Pet. Ab. 15 and butCooling Noyes 21,
is onsolely the that the ofplaceddefence ground promise

was not in and atlaw, that werebinding theythe plaintiffs
tosuchnotwithstanding acceptingrefuseliberty, promise,

less than wholetheirany thing demand.
no others been concerned in this thanHad proposition

suit,to this the havemightthe parties exception prevailed.
an notif isagreement, seal,Such under as withoutregarded

consideration, void,and unless there is collateralsomething
ofto show the benefit to thepossibility party relinquishing.

232, ;Fitch vs. Sulton 1 426,5 East Stra. vs.Cumber
448, Close; 391,2 Johns. 5Wane; Harrison vs. ditto

;;vs. 426, King12 vs.InglesbyWatkinson ditto Pabodie
217, Gibbs; 44,1 Dal. 5 Pick. vs.vs.Musgrove Howe

N.304, ;10 ditto Har. 5 H.vs. Coll.Mackay; Makepeace
411,R. Wentworth vs. Wentworth.

well settled, however,It is that on the faith of suchif,
a isthird induced to become a forperson suretyagreement,

debts,of the theon the there­ground that willany part party
the ;from remainder or if other creditorsdischargedbeby

induced, the to fur-*relinquishhave been theirby agreement,
on the same the cannotther demands creditorsupposition,

the as it would be a fraudresidue, suretytheuponrecover
creditors. 11 East vs.390, ;other Steinman 2or Magnus

;417, 175,Wood vs. Roberts 3 Boothbey vs.Camp.Stark.
Lincoln;424, 11, a,Eaton vs. Yel.13 Mass.Sowden;

note.
of the creditorsare the and interestsrightsmutualSuch

ofif the creditorsa that it is holdencompromise,in such
VOL. 61ix.
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aconsent to theiran insolvent debtor foraccept composition
andeffects,an of hisdemands, upon assignmentrespective
ex­refuses to execute such agreement,of the creditorsone

of hishis note for the residuedebtor’s givingon thecept
ofis void in as a on the restlaw,note frauddemand, such

to it will notand a subsequent promise paycreditors;the
Bennett;& E. vs.763,an action. 2 Cockshottmaintain D.

;vs. 12 s­.306,Gerrish Johns.50, Wiggin15 Pick. Case v­
Bush.

been decided in this that astate, wherealreadyIt has
with his insolvent debtor if he will procureagreescreditor
a for a certain of the debt,of friend hepart willsecuritythe

and the debtor theresidue, performsthe agreement,release
contract; and if sucha valid debt is due on ait constitutes

the creditor enforces apayment byand oflevyjudgment,
the debtor recoverexecution, may for the vio-damagesthe

1 N. H.suit. R.contract, 297,of the bylation Colbourn
vs. Gould.

to suchacceptAnd a verbal withpromise composition the
aand willcreditors, deed,execute thepreventother creditor,

acts,to these fromif he refuses for theperform suing origi-
1of action. 236,nal cause Butler vs. Rhodes; 2Esp.
vs.383, Bradley Gregory.Campbell

the hasIn this case becomeoriginal promise superseded
contract,a founded thenew on consideration ofby the de-

fendant’s in whichindebtedness; contractprior other per-
interested,sons have become and which has been executed

an extent that it cannot now bethem to such rescindedby
The contract is annulled,former andtheby plaintiffs. the

new contract,sole is on theremedy substituted inplaintiff’s
onsuit, therefore,its stead. The the note cannot be main-

and the verdict betained, for the must setplaintiffs aside, and
granted.A new trial


