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Leighton Twomely.vs.

persona has witness,Where been to attendsummoned court as a and his fees
paid attend,neglectsbeen he assumpsit moneyhave him-but to notwill lie for

received,had and to the moneyrecover back.

Assumpsit, for had and received.money
theIt on the that atrial, caseappeared havingplaintiff,

in the court of summoned the defend-commonpending pleas,
ant to attend a the thewitness,as on Monday following

at and two1836,third ofTuesday Rochester, herApril, paid
as fees to her attendance.dollars, compel

of summons,in this madeconsequencedefendant,The
a to hercarry there,to attend, by personengagingpreparation

as heranother house-keeper duringand employing person
absence.contemplated

summond,was the requestedthe defendant plaintiffAfter
and ontell her she need not attend ;Gilman toone Moses

was toto the she requiredevening daySunday previousthe
her if washouse,to her and asked shewentGilmanattend,

answered that she was ready.sheto whichcourt,togoing
for the mon-were her to givehis orders uptold herthenHe

at o’clock and toldten ;the next morningat courtbeorey,
than the money,to uphad rather courtgo giveif sheher

it. He further toldtill she hadstayand spentgomightshe
not if she would giveher torequested gothethat plaintiffher,

trial at saidnot be anythat there wouldandmoney,theup
information,thisin ofdefendant, consequenceThecourt.

attend.notdid
the ofmoneyin May, requestedafterwards,The plaintiff
him.it todefendant, deliveringshe declinedbutthe

atbeen somehadthat sheoffered evidencedefendantThe
in obedi-court,to attendinand trouble preparingexpense

asobjected,thewhich plaintiffsaid summons—toence to
sub-matteradmitted, beingand thiswasitbutincompetent;
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Leighton the found that the defendantconsent,mitted to jury, by they
Twombly. do]to have two lars for such anddeserved troublereasonably

expense.
wasA verdict taken for thethereupon defendant;general

and it was that should be renderedagreed judgment thereon,
verdict set aside and entered for theor the judgment plain-

to the of the thetiff, according courtopinion superior upon
case.foregoing

and for theMerrill, Bell, plaintiff.

and forNorris, Christie, the defendant.

Ufham, The attendance of a in civilJ. witness cases is
means of a which iscompelled by subpoena, judicial writ,a
the towitness atcommanding appear trial,the to fortestify

defendant,the or or “to answer forplaintiff, his default
under the and ofpains penalties the law in that be-thereon

andmade provided.”half
a witnessIf towilfully neglect attend heupon subpmna,

of a of court,is forguilty contempt which he is liable to an
“attachment, and to an action for all thedamages which ag­

shall sustain reason ofgrieved party by such default refu­or
1sal.” Star. Ev. N. H.111; Laws 98.

The theprocess requiring attendance of the witness is
andwholly does notcompulsory, of thepartake nature of a

action,contract. This therefore, which is based on the
of a of attendanceground promise as a witness, or repayment

received,of the ismoney misconceived.
the claimCould have been sustained as a contract, it was

thefully met by defence, and the defendant would have
entitled tobeen judgment.

theBut facts inpresented defence make no difference as
to the real question at issue, which is solely whether any
implied assumpsit of attendence, or ofrepayment fees re-
ceived, on thearises due of aservice asubpoenaupon witness.
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Stateitreceived;was butmoney voluntarilyIn this case the

Howard.process,of the service of and itlegalas partwas received
'tosubjection the penaltiesno other thanobligationimposed

withof to require-of the law in cases itsneglect comply
circumstances raise no or im-promise, expressments. The

of the in case the attendancemoneyof repaymentplied,
should be Thereshould or refused.unnecessary,become

bemust, therefore,
theJudgment for defendant.

State vs. Howard.

ageneralis offered to the character of witness forimpeachWhere testimony
theare not limited to the character of witness tothe priortruth, enquiries

of of theto the time the examination witness.but extendthe suit,

of as tois the witnessgeneralthewhatare, reputationThe enquiriesproper
testifyingsuch the wouldgeneralfromand personwhether, reputation,truth,

in general.under oath as soon as menbelieve such witness

knowledge characteras to the means of of thecross examination,On enquiries
generally such re-?againstof him—howoriginof the witness—the reports

from and when heard are ad-have them,whom, theyprevailed—andports
missible.

arson,said Howard,was an indictment foragainstThis

and out of onethe dwelling-house buildingsburningin
Freedom, in said The testi-Andrews, county.inThomas

Betsyand Mrs.George Hodgdon,of Thompson,Johnmony
of the to sus-introduced on theTowle, part government,was

the prosecution.tain
defence set theby respondentof were upVarious points
not of the madecharge againsthe was guiltyshow thatto

ofof a numberother the evidence; and, among things,him
of thethe testimonyintroduced to discreditwitnesses was

on theTowle, groundand Mrs.Hodgdon,said Thompson,
and veracity.not of truththey personsthat were


