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Goddard vs. Perkins.

goods in cred-of chattels no in the theAn attachment vestspersonal property
itor.

for the cannotoriginal goods,Where the declaration was trover certain plaintiff
attachedintroducing a new that the defendantchargingcount,amend, by

lostnegligencea hisgoodsthe same on writ in favor of the andplaintiff', by
them.

countWhen an amended be as received.regardedmay

calico,oftrover,wasThis an of for 1000 yardsaction
byof and was commencedand 100.000 white pine shingles,

of com-of courtreturnable at thewrit the termJanuary
hadthe plaintiffA. termpleas, D.,mon 1837. At that

thefollowing, plaintiff’sto amend and in; Decemberleave
ornew,theto the counseldelivered defendant’scounsel

No to the amendmentobjectioncount. notice ofamended
term,to tillcounsel, Augustthe or hisplaintiffwas given

the sub-anywas motion made to the court; upon1838 nor
the sit-as the on for trial atjusttill case wasject, coming

theOctober,in 183S. Under these circumstancestings
onewas thatreceived. The new countamendment alleged

to recoverC. was indebted to the thatjustlyH. plaintiff;
and deliv-debt, law,he sued out a writ in form ofsaid due

;a thatsheriff,it the for servicedefendant,ered to deputy
attached, C.,as H. 1000the defendant the of saidproperty

calico, ;and thatof 100.000 of white pine shinglesyards
H.recovered and execution againstthe plaintiff judgment

and that the defendant did not saidkeep goods,C.; safely
the on hisplaintiffso that cause them to be takenmight

butexecution,said within from saidthirty days judgment
the defendant released the said and themgoods, discharged

saidfrom the attachment.
It did not thethat hadappear in theplaintiff any property

first, count,claimed in thegoods or original unless virtueby
of said attachment. Whereupon, by direction of the court
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defendant;a theverdict as to that count was rendered for
a newbut the recovered verdict theuponplaintiff having
itthe defendant moves to set for the thatcount, aside, reason

said was allowed.amendment improperly

thefor the to the that amendmentChristie, pointplaintiff,
6;was 5 Pick. 203made, cited Ball vs.properly Chaplin,

HePick. Pick. 2 Pick. 23.;465 Pick. 6 512; ;7 220
also objectioncontended that the defendant had waived the
to the new count.

for the defendant.Bartlett,

a prop-founded uponof trover isWilcox, J. The action
ofand a rightin or special,the eithererty generalplaintiff,

notthis case wereThe articles in inpossession. question
inwasthe The propertyof theproperty plaintiff. general

ac-attachmenttheChick, bythe debtor. The defendant
law istheasand,a in thequired goods;special property
to hispropertyheld in this he a similarstate, specialgave

safe cus-theforthebailor, responsiblewho becamereceiptor,
to therightnohadoftody the But the plaintiffgoods.

tojudgment,recoveredheHis in casegoods. was,right
theandlaw,of theofficerhave the sold somebyproperty

of his demand. Hesatisfactionof the sale inavails applied
of theto demand the officer.goodstimehad no at anyright
if thethe law. And officercustody ofwere in theThey

a salewithout theuponthe plaintiff,tothemhad delivered
than to them as his ser-keepother purposeanyforexecution,

No woulda wrong-doer. propertybeenhavewouldvant, he
and when the attachment dissolveddelivery ;suchbypass

owner them.might reclaimtime, originaltheofby lapse
to take the goodshad no fromrightthen, theIf, plaintiff

their value.totrover recovercannot maintainheofficer,the
therefore,was,the first countof the court uponThe direction

correct.
62IX.VOL.
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Goddard A new was that thecount offered. This alleges plaintiff
Perkins. sued out a of one debtorChick, ;writ attachment hisagainst

a for thisdefendant,that he delivered it to the deputy-sheriff
a andwho attached of calicoquantity shingles;county,

his suit to and execu-that the prosecuted judgmentplaintiff
the defendant did not the at-tion but that retain; property

attachment,but released and it from sotached, discharged
lost his and the evidence that thedebt; is,that the plaintiff

defendant took an insufficient An order had beenreceiptor.
docket,the that the have leave toentered upon plaintiff

wasdeclaration. Under this order theamend his new count
and received the and theoffered, court; is,firstby question
the amendmentwhether was receivable within the rule re-

?amendmentsspecting
A new or amended count bemust consistent with the for-

counts, subjectmer count or to asthe same and suchplea,
havemight joinedbeen with theoriginally must,other. It

also, be for the same cause of andaction, must not introduce
a new or additional demand. It is not sufficient that it relate
to the same transaction, which the intended to meetplaintiff
in his original count, the of in twoprovided cause action the

becounts clearly different. 3Harvell,vs. N.Butterfield
R. 3201;H. Pick. 114; Pick. 204.

inHere, the original count, the claimed to re-plaintiff
for ancover to hisinjury personal in hisproperty possession,

and he thecharged defendant with converted thathaving
to his own use. Theproperty new count the de-charges

fendant with official misconduct; with ofneglect aasduty
Thedeputy-sheriff. original ischarge for a tortious injury

the ;to theplaintiff’s goods new, for officialmisfeasance in
wise tono relating any personal goods of the plaintiff. The

ofinterest the affectedplaintiff is changed. The character
of the act done theby defendant is changed. The very

and substratum of theground is,action therefore, changed,
and the amendment cannot be admitted without confound-

all rules this Iting upon subject. is contended that the de-
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fendant objectionhas waived to amendment,all the and that
Hanson & aLhe must be taken to have assented to its allowance. The

had amend, term,leave to theplaintiff January ;1837 new
count was soon after delivered to the defendant’s counsel,
and retained termsby him several without notice of ob-any
jection. The amendment was order of andby court, not by

of wasagreement It furnished to theparties. defendant’s
counsel, it,that he examine and be tomight prepared object, if

sawhe when itoccasion so to should be indo, moved court.
We think there was no him toobligation resting upon move

objectionshis to makecourt,in toor them known the ad-
verse He becould not to hisparty. expected objec-make
tions upon count,the new for its wasreceiving thenpurport
unknown to him. The should have moved the al-plaintiff
lowance of the amendment in and and tillcourt; then, not
then, was the defendant bound to his objections.make

Verdict aside.set

Pike vs. Hanson and al.

valid, upon appraisementan byis not is foundedtax which made selectmenA
4th,Januaryto the 1833.according act|ofnot sworn

imprisonment, imposean if a restrainttheyto'constituteWords are^sufficient
accordingly restrained.person, isthe who•upon

on the 1stand falsean imprisonmentfor assaultTbespass,

The action was commenced be-D.,A. 1837.July,ofday
seve-pleadedThe defendantstheofjustice peace.afore

thethat de-in evidenceIt appearedissue.therally general
for theMadburyofof towntheselectmenwerefendants

the inhab-taxes upona list ofassessedtheythat1836;year
and com-was the plaintiff,whomtown, amongof saiditants


