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it is not to be that it would aunderstood be different234,)
crime if the was an unmarried man.party

The statute relative to divorces specifies in eitheradultery,
of the as ofone the causes ofparties, and for thisdivorce;

intercourse a marriedpurpose, by man with an unmarried
female is heldalways to be reason ofThe theadultery.
case to apoints clearly construction,such for the ofoffence
the husband the wife doesagainst not thedepend upon
question whether a married or woman was thesingle parti-
cipator.

Whether the of aintercourse married man with an un-
can bemarried female held to be in either of theadultery

within the statute for the ofparties, adultery,punishment
does not to be settled in this state. the ofseem On thepart
man it would be within ofsome of the definitionsclearly

crime,that and it has been soperhaps generally ;regarded
this itbut is not toupon necessary anexpress opinion.

vs.The State Vittum.

at, &c.,defendant,Where an indictment alleges that the committed adultery
W., any ;one designationwith L. without farther appearsand it that there

name, son,are in that town two of thatindividuals father and and that the
“ junior”latter uses the addition of to name,his and therebyis well known
father;distinguished respondentand from his the has the right to under-

that the charged father,stand offence is to have been committed with the
L, W.,and of adultery junior,evidence with becannot admitted under

indictment.such

Indictment, that the on the 31stalleging respondent, of
marriedJanuary, 1828, Amasa C. andVittum, afterwards,

the life-time ofduring husband,her ofwas guilty adultery
with one Levi Wallace, on the 10th at1837,of August,
Sandwich, in said county.
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StateTíie that theThe to showintroduced evidencegovernment
Vittum, with individual usuallyancommittedrespondent adultery

Sandwich,of saidWallace, junior,called Leviand known as
of Levianother of the namethere in that town personbeing

Levi, junior.father ofWallace, the
and, afterobjected,theTo this testimony respondent

a new on account of its admission.forverdict, trial,moved

Stark,3 Ev.for the citedBartlett,andHobbs, respondent,
1 Mar-Dickie;814,5 Taunt. vs.; Bingham1578-1580
415;1 P. 282;Ev. East’s C.Roscoe’s477;shall Crim.

514 1 303 1 Salk. vs.; 7,P. ; Moody LepiotEast’s C.
262,3 Pick.; 260, ;vs. HusseyBrowne Com. HusseyRep.

131 dittoHall; ;vs. ditto vs. Perkins388, Com’thCom’th
vs.363, Com’th Pray.

cited 2 R. Jack-G., 164,for the state,A. Caines'Gove,
Prevost; Hawk. P. ch. sect. 106 15C., 23, ;vs. 2son

16 Mass.469, 146,Mass. Jewett vs. Com’thBurroughs;
vs. Dedham.

thatobjected indictment,J. It is theParker, uponC.
there two ofthat were individuals the name ofthe evidence

in town ofWallace, Sandwich,the must be understoodLevi
with Levi Wallace the elder,to and thatadulterycharge

withof Leviadultery juniorWallace isevidence inadmissi-
we are objectionand of that this; opinionble prevail.must

anis thatIt individual accused ofundoubtedly important
means of thehave, indictment,should asbycrime specific

of which isinformation the crime with he ascharged, the
of the case will admit. The constitutionnature thatprovides

shall heldsubject“no be to answer for any crime or offence
is andthe same fully substantiallyuntil andplainly, formally

and ifdescribed to the crime is onehim;” which can only
with another,be committed canby participation there be

no that withdoubt the individual itwhom is to havealleged
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StateThebeen beshould if knowncommitted, specified, ; and in no

Vittum.such there be an that thecase should crime wasallegation
individual,onecommitted with and evidence admitted to

show that it was committed with another. The averment
is material. Roscoe’s Ev. 82 1;Crim. P. :East’s 415C.
2 P. 3East’s Stark. Ev. 1578.514;C.

whether,The then onquestion is, the circumstances dis-
case,closed in this the is informed thisrespondent by indict-

ment that she is accused of with theadultery individual to
related,whom the evidence or whether is inshe fact in-

formed it that she is accused ofby intercourse with Levi
Wallace, the elder.

doubt that evidence toThere can be no thatprove the re-
ofbeen with Leviadulteryhad guilty Wallace, thespondent

if itadmitted,have been had beenelder, must offered on the
of indictment. If evidence oftrial this withadultery Levi

was it wouldWallace, junior, admitted, arightfully present
the beenwhere that had of thecase, proof respondent guilty

twowith either one of individuals bemightoffence offered
an indictment which an offence with oneunder charged only.

nocases of this kind occur there is doubt.mayThat Where
individuals of the same name,there are two or more resid-

toa who have no usual additiontown,in onedesignateing
from the nature of theother,the it result Case.mayfrom

the isAnd same be true where thereperhaps may merely
used toa territorial sometimes differ­designation, distinguish
but not usedname, byindividuals of the same eitherent

203,R. vs. Stark­for that 8 Coitof them Conn.purpose.
two of theare samepersonsweather. But where there

town and theson, ;father and in the samename, residing
to his asname, “junior,”a -wellknown addition orlatter uses

“ father, and hefrom isto him his usuallyyounger,” designate
of anwe are that indict­opinionsuchby designation,known

withoffence as committedany him,toment, in order allege
his name the ad­ordinaryconnect withhim,or shouldupon

toothers,and usedis, by distinguishwhich himselfdition
von. ix. 66
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StateThe of such additionin the absenceand thatfrom his father;him

Vittum. offence toto theallegebe understoodindictment mustthe
“ andfatherthe latter. Iforwith, upon,have been committed
fatherA. B. the primaR, by namingcalled A.are bothson

Le­7,1 Salk. R.Holt, J.,Per C.intended.”shall befacie
2;Fowler; 106,R. vs.1 Sweetingvs. Browne Stark.piot
ainComyns,said Chief BaronbyEv. 239. It isStark.

“ dis­is of anythat there no neednote to vs.Hussey Hussey,
father and son of name.”tinction but where there is the same

10also, Abatement, 21;F.; see, Dig.,R. 261 Com.Com.
Stubbs,But in205,Mass. Kincaid vs. Howe. Wilson vs.

R. the is stated330, a,Hobart's that “theprinciple generally,
Stubbs, addition,defendant named without shallbeing Ralph

never be accounted the but the of theyounger, elderalways
two of that name.” In vs. 3Peace,The Barn. Ald.King &

for an assault E.579, the indictment was on E. It appeared
name,of thatthere were two mother andthat persons daugh­

the theand that assault was on and it was helddaughter,ter,
to somewhatThis seems be in conflict with thesufficient.

not tocases, but it is be as set­perhaps regardedpreceding
law of fatherthe there in the case and son. 7 Car.tling
364, and case Mr.Rex vs. citedPayne Bailey, Justiceby&

In the case of TheWilliams. vs. Peace it did notKing
as in the that there was usualappear, present, any designa­

of the orjunior,tion asdaughter younger.
The words the ofjunior, in case and al-&c., son,father

strictly not a ofthough part name,the become sospeaking
with toconnected it that serve the sonthey designate from

father, as Christian namesthe much as ordinarily distinguish
surname,individuals the same from eachbearing other, and

moremuch than middle names 1oftentimes do. Pick. 388 ;
3 Pick. 262.

anUpon thatindictment thealleging respondent com-
mitted adultery Wallace,with Carolus proof would not be
admitted of with Charlesadultery Wallace, whether there
were in fact two in theindividuals town well known and
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StateTheeach other those different ordistinguished names,from by vs.

Vittum.not.
rule,Whether that where there is no theaddition,the

elder of two of the same is toname bepersons prima facie
is to be to the of father andintended, limited case son, as

toit is not now decide.suggested by Comyns, important
Where a who not a to the isisperson, party proceedings,

named in an is no toindictment, there opportunity plead
a variance,and the to orabatement, objection misdescription,

where one is well taken at the trial.exists,
toThe in this case cannot be knowrespondent supposed

the individual intended to be from thedesignated, except
hadindictment. Whatever she have oth-knowledge may

erwise, she has the from that to understand that she isright
accused of with the known de-adultery andperson usually

ofWallace,as Levi it son thethat thesignated appearing
“ Levi Wal-usuallysame name is known and asdesignated

lace, junior.”
this the to the evidence is notUpon ground objection only

sustained several of but isby cited,the authorities before
not in conflict the Peace.with case of The vs.King

It is noevident that be eases in which descrip-there may
welltion farther than the name of individual can be re-the

and tes-in which the if thequired, byjrespondent, surprized
must fortimony delay.anoffered, rely upon application

set aside.Verdict


