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CASES
ARGÜE» AN» DETERMINE»

IN THE

COURT OFSUPERIOR JUDICATURE
FOR THE

OF MERRIMACK, TERM,COUNTY DECEMBER
A. 1838.

Cavis vs. Robertson.

of not taken oftaxes has the oath heoffice,a collector has not sufficientIf
henotwithstandingto have been and he isact, ;electeddulyauthority may

thecase statute of Junein such whichL6,not protected by 183G, provides
thecollectors taken of and givenwhere have oath office,that bond, they

for their own wrong illegalnot be orshall conduct.liable, except

jury,in it submitted to a to a de-are cases which frompresume,There maybe
of the election of a town and having-from his actedofficer,fective record

the meeting proceedingsthat the ofthe was held,under dulyappointment,
thisand the officer but cannot be doneregular, sworn where;the town duly

and no cause is theproceedings are shown recordrecent,the defectivewhy
if the truth will warrant it.becannot amended,

a liable isinhabitant of town is to andtaxation,an assessed hisWhere duly
which aof the are collected collectorpublic taxes, by defacto,proportion

to back the of thenot entitled recover amount or the value ofhe is taxes,
beenwhich have taken to thebecausethem,the may pay merelyproperty

did not take oath of office. He is entitled to damagesthe commen-collector
and he hasinjurythe he has if in fact sustained nowith sustained;surate

in of what due from him onethe collection was who aninjury, wasexcept by
jure, he damagesbut not de can nominalde recoverofficer facto, only.

delegally granted,the tax has been a collector in suchunless must,But facto
of taken.the value thebe answerable for propertycase,

to sell atseizes and in satisfaction ofcollector aauction,If a attempts property
and the sale the refuses to atax, fails because bidder receive anddelivery

the andagainthe collector seize sell thecomplete purchase, may property.

Trespass, andfor oxen oftaking carrying away two
1837,August 24th, and forplaintiff, andtaking carrying

two other oxen ofaway plaintiff, 28th, 1837.August
the and aUpon general issue, brief itstatement, appeared,

trial, that theon acted 1836defendant as collector of Bowin
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aand and that1837, warrant,he had certainsigned by persons
who those to asacted as selectmen directed himyears,for

lists of taxes tocollector, collected,with be on which the
was a tax,name set inagainst 1836, ofplaintiff’s $25.32,

1837,and in of $43.37.
The records of the annual at inBow, 1836 andmeetings

is1837, were in which there an asproduced, entry follows:
“ collector,Robertson and thatChose Robert W. voted he

a thereceive 12 as It de-compensation.” thatappeared$
ashad bond collector.fendant given

said,that the inplaintiff February,There was evidence
defendant he1837, he had the to understandthat given

to, heof 1836 till he was forobligednot the taxpayshould
; exhib-and that the defendanttoo evidencehighwas taxed

whichandlime, 1837,in books papersto the plaintiff’,ited
which thewarrants, onbe liststo the tax andwere supposed
his taxes,the witnesstobefore shewnjustdefendant had

no conversationthe witness hearddistance,to thebut, owing
of the parties.

thecollector, took oxendefendant, asthat theIt appeared
themand advertisedawaythemand drove1837,August 24th,

that time exposedhe atof August—thatsale on the 28thfor
aat dis-were offand strucksale, they $125—thatforthem

ascollector,thethe bidder andbetweenarisingagreement
andfor,were not paidof the oxensale,thethe conditionsto

done that seizure.further was uponnothing
the oxena week afterwardsthat aboutIt also appeared

advertised, and soldandcollector,theseized bywere again
the taxes fordeductingafterbalance,and that the$78,for
to the plain-wascosts,with1837, paidandthe 1836years

tiff.
office,the oath oftookthat the defendantIt did not appear

collector, in either year.as
didthat it notof the plaintiff,objected,It was on behalf

collector, becauseelectedwas dulydefendantappear that the
orat the timewas holdendid meetingit that thenot appear
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awarrant,in the the warrantplace designated naming par-
Robertson. of theticular in and a certain hour the andBow, day,place

at Bowthat the was holdenrecord merely showing meeting
thatand it did not;on the mentioned becauseday appear

the moderator of the was sworn.meeting
theIt was further that did not thatobjected, it appear

majorselectmen elected nor aballot, byweresupposed by
vote and that of; no vote of the or act thetown, county
convention was ofshown, anythe assessmentauthorizing
tax.

It was further defendant,that the onceobjected, having
made a seizure of assufficient his collectorpowerproperty,

an end,was at and he hacino to make a second seizure.right
A verdict was taken for the tosubject theplaintiff, opin-

of theion court—to be set and aaside, verdict entered for
the defendant, or rendered asjudgment thereon, the court
should order.

Bell,D.S. for the plaintiff.

Peaslee, and forBartlett, the defendant.

Parker, C. I. The statute of 16, enacts,June 1836.
“that no suit shall be maintained collector ofagainst any
1taxes, elected townby any in this orstate, byappointed
1the selectmen of any such town to that shalloffice, who
1have taken the oath of office prescribed law, andby given
‘ bond to law onaccording ; the ground, or reason ofby any
‘ orirregularity of theillegality of theproceedings town, or
‘of the inselectmen, his election or appointment, nor for
‘ causeany whatsoever, such collector’sexcept own wrong
!or conduct.”illegal

If the defendant, in this case, had shown that he was duly
elected at a regular and thatmeeting, he had taken the oath
and bondgiven toaccording law, he would not have been
answerable on account of inirregularity the ofassessment
the ortax, in the of theproceedings town.
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notBut the in this case does the defend-evidence bring
ant within of this It is not foundthe statute.provisions
that he of office : ofis,took the oath and that the termsby
the an essentialitself,statute requisite.

noThere was here evidence could be submittedwhich
to a the defendantjury, to authorize them to find that had
been sworn.

In Cone,vs. 3 it was held515,N. H. R. thatBishop
the record of an of at a townappointment selectmen meet­

anding, that have acted theproof underthey appointment,
be left to townmay a as evidence that thejury meeting

was holden, and werethat the selectmen sworn.legally
We have no doubt that cases exist in which suchmay

evidence :is to theadmissible, an exception generalforming
rule. It is well known that the earlier records of towns
were and iseven atvery imperfect; daythe therepresent
not that desirable,care which is in records.suchmaking up
It is settled that recordssuch be amended. Gibson vs.may

time,Bailey, where,ante 168. And from of it maylapse
be that thepresumed officers who made the records are no

or have lost a of thelonger facts,recollection so thatliving,
no be it isamendment can made or where in; proved point
of fact that sodeceased,such officers have that the records

corrected,cannot be we soundhave no doubt asprinciples,
well as the ofnecessity case,the that such evidencerequire

toshould be thesubmitted with instructions thatjury, they
are suchauthorized, circumstances,under to thatpresume
the electeddulyofficer was and Such was thequalified.
case in vs.Northwood Dec. T.Barrington, Rockingham,
1838, where the were than(ante fortymore369) records

old. inWe know of fact that theyears point elections
made,were and oftener than themuchduly legally records

were madeformally up.
was held inCone, 1822,But in vs. the andBishop meeting

tothe in was war-trial was had 1825 and shown; nothing
notrant the have beenmightinference that the records
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eavis it. It wasthe warrantedamended; if facts would have

Robertson, a moneythe record of vote for raisingin that case thatheld
wellhe as haveclerk;be the and mightamended bymight
officers, ifof thethe the electionrecord respectingamended

it. We all of opinion,would have warranted arethe facts
betherefore, appliedthat the of that case cannotprinciple

instan-such a state of facts as there existed. Numerousto
isin which it holden where heofficer,ces has been that the

a and him-his acts are called in mustparty, question, prove
aofto have anself been officer de theby productionjure,

showelection, oath,of his and that he hadrecord taken the
the cases in it can be tothat which submitted to a jury pre-

circumstances,“ansume must rest on someelection, special
as of the of thelapse time, or death the who madeclerk
record.

There no evidence that the the oathbeing defendant took
of as he nocollector,office had to seize thelegal authority

taxes,for and the must be sustained.goods actionplaintiff’s
207,N. H. R. Wilson;2 Johnston 6 do. 182,vs. Proprie­

tors vs.Cardigan Page.of
But a further arises—what is thequestion damages plain-

totiff entitled recover ? His taken fromhas beenproperty
one who had it—his ac-by not,him to takelegally, authority

is he istion well founded—but it no follows thatby means
tonow entitled the full value the or theoxen,recover of

whole amount of the tax for which were sold. Thethey
he theare to be commensurate withdamages injuryrecovers

which were taken washe has suffered. If the tax for they
assessed, and the defendant haslegally accordingproceeded

to the allof the in notprovisions law, inrespects, except
oath,the what has thetaking sustaineddamage plaintiff by

that? The that he should take an was in-provision oath,
tended to ensure and add theby tolegal proceedings him,
sanction of to theconscience other toobligations perform
his But if it hasduty. that theappears affirmatively duty
been performed, in the in which an duly qual-manner officer



DECEMBER. TERM, 1838. 529

ified havemight theperformed it; by toalthough, neglect
Eobertson*take oath,the the defendant must be asregarded acting

without sufficient and as tolegal liable theauthority, plain-
;tiff’s action the isplaintiff injurednot to thecertainly ex-

tent he thebeen,would have had defendant asidestepped
from the and been of fraud orprescribed duty, guilty oppres-
sion.

defendant to have beenAgain.—The chosenappears by
such,the town as andcollector—he bond as the select­gave

men the taxes to him for collection. towncommitted The
collector,cannot and histhat he was not void.say doings

he unques­into office color of an wasComing election,by
collector and so far astionably proceedings,his thirddefacto,

H.them,in were valid. 7 N. R.were interestedpersons
113, vs. of taxes to wouldPaymentTucker Aiken. him

a town,be valid sothem,of the thatdischarge binding they
could not be collected If the taxes wereagain. plaintiff’s

assessed, he was boundlegally ;to the amount andpay by
the sale of the thatproperty, by defendant,his amount has

To that extent his has beendischarged. propertybeen ap­
;own use and if has been doneto his that withoutplied

justificationit can be noauthority, act,of thealthoughlegal
a whyfurnishes reason thecertainly good plaintiff'it should

the amount in herecover same wouldnot damages have
hadto,entitled if the defendant converted thebeen property

ofhis own use. instead it to theconvertingto use of the
93, ;1 N. H. R. vs.Blake Johnson 6 Mass. R.plaintiff.

vs.23, Prescott Wright.
In the taxes have beenthis case plaintiff’s discharged by

this defendant,the sale of asbyproperty acting collector,
;color of an election andunder the plaintiff would have tne

fact,to avail himself of that should he beright again called
thistaxes,on for the unless him ofdeprivessuit such right.

willBut this suit not him ofdeprive that unlessright he
the tax. If herecovers back themerely recovers damages he
bysustained ofhas reason defect inany the proceedings of

vol. ix. 67
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will anyof the suit not authorizethedefendant, bringingthe
thehim for tax. The amountagainstfurther proceedings

wellto will have beenwas liable paywhieh'the plaintiff
for onbe itand the defendant will accountabledischarged,

will thusTheto town. plaintiff’s propertybond thehis
ofthe actliabilities,to his own bypayhave been applied

wasandelection,into office color of ancame underone who
shouldwhyofficer. Under such circumstancesan acting

amount, if the defendant hadback the full evenhe recover
of twohe oneso,a to act. If dostrictlynot legal right

will fromThe either escapemust result:things plaintiff
or he mustburthens,his share in the elsepublicsustaining

ofto for the recoverybe beagain proceeded againstliable
sufficientlyareare difficulties whichexisting,the tax. There

hastax,to a after itin collectagain proceedingapparent,
anddistress, an officer deby facto,once been collected by

whyto and there is reason; surely goodover the townpaid
fit to shouldsue,who seecitizens,one of the mayor more

their share of thesustaining publicnot be released from
has ifsworn,the collector not beenbecausetaxes, merely

prejudicedare not in factthey essentially thereby. There
abe little in rule which should sowould propriety operate

theto make the defendant tax,as because hepay plaintiff’s
: wethe oath and are all of opinionnot taken that thehad

is toonlyentitled nominal if the taxesdamages,plaintiff
he showsassessed,were unless that he has in factlegally

actual reason ofsustained somedamage by illegality.
is aevidence in the case sufficient for to findjuryThe

notified, and had anwas toopportunitythat the plaintiff
theand defendant is not answerable thathis ontax;pay

ground.
liable, because,is the defendantNor seized thehaving

auction,and to sell it at andattempted such saleproperty,
failed ofreason the tohaving by purchaser receiverefusing

a and to thedelivery, hecomplete purchase, afterwards seiz-
and sold ited 7 N. H. R. 309,again. Souhegan Factory

vs. McConihe.
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Ta»anBut not taken the failedoath, andhaving thereby having
PreBCOt't&B'to secure of 1836,the the statute of heprotection although

is not showbound to that the selectmen were such de jure,
N.(7 H. R. he is tobound show a tax legally granted.113)

7 N. H. R. 209, vs. Pike. And the case doesCloutman
not find this. There are divers defects in the evidence.
No evidence was town,offered of vote of the or act ofany
the convention, of acounty the assessment tax.authorizing

exists,If none the notwas liable to theplaintiff payment
of such and shouldany taxes, of course he recover the value
of the of which has been but this isproperty he deprived;

an omission—and some of the inprobably defectsperhaps
the records be amendment. If suchmay cured evidenceby

in exist,does fact unless the will take forplaintiff judgment
nominal the verdict be set andaside, the casedamages, may

atransferred for new trial.
Judgment the nominalplaintiff, damages.forfor

Tappan & a.vs. Prescott

does notUsury, usurywhere three times of the taken extend tothe amount
bar;sued, pleadedthe whole amount of be inthe demand should not but

plea amount,praythe should a deduction of the fromthree times the sum
lawfully due.

action,defendants,If there are several and all to and intend toanswer the avail
plea,plea join althoughof a of all should in theusury, regularlythemselves

defaulted,ismay perhaps be of one alone. But if onebyit verified the oath
plead defaulted the benefit ofmay usury, partyanother is haveand the who

defence.the

taken,usury, one sum has been over and abovepleadingIn where thanmore
loan, plea usuryshould not be a of for eachinterest, therelawful on the same

in ausury singleshould be statedtaken,so of thesum hut the amountwhole
statute, quere.under theplea.—Whether pleading is allowabledouble

plea, order thatin the inspecificallybe statedusuryas shouldThe sum taken
prevails.defendantdeducted,be if thesum is tomaythe court see what

1837,10,dated MaynoteaAssumpsit, upon promissory


