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Ta»anBut not taken the failedoath, andhaving thereby having
PreBCOt't&B'to secure of 1836,the the statute of heprotection although

is not showbound to that the selectmen were such de jure,
N.(7 H. R. he is tobound show a tax legally granted.113)

7 N. H. R. 209, vs. Pike. And the case doesCloutman
not find this. There are divers defects in the evidence.
No evidence was town,offered of vote of the or act ofany
the convention, of acounty the assessment tax.authorizing

exists,If none the notwas liable to theplaintiff payment
of such and shouldany taxes, of course he recover the value
of the of which has been but this isproperty he deprived;

an omission—and some of the inprobably defectsperhaps
the records be amendment. If suchmay cured evidenceby

in exist,does fact unless the will take forplaintiff judgment
nominal the verdict be set andaside, the casedamages, may

atransferred for new trial.
Judgment the nominalplaintiff, damages.forfor

Tappan & a.vs. Prescott

does notUsury, usurywhere three times of the taken extend tothe amount
bar;sued, pleadedthe whole amount of be inthe demand should not but

plea amount,praythe should a deduction of the fromthree times the sum
lawfully due.

action,defendants,If there are several and all to and intend toanswer the avail
plea,plea join althoughof a of all should in theusury, regularlythemselves

defaulted,ismay perhaps be of one alone. But if onebyit verified the oath
plead defaulted the benefit ofmay usury, partyanother is haveand the who

defence.the

taken,usury, one sum has been over and abovepleadingIn where thanmore
loan, plea usuryshould not be a of for eachinterest, therelawful on the same

in ausury singleshould be statedtaken,so of thesum hut the amountwhole
statute, quere.under theplea.—Whether pleading is allowabledouble

plea, order thatin the inspecificallybe statedusuryas shouldThe sum taken
prevails.defendantdeducted,be if thesum is tomaythe court see what

1837,10,dated MaynoteaAssumpsit, upon promissory
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Tappan order,orLewis Perry,sum of to one$250,for the payable

& a.Prescott toand him endorsed theby plaintiff.
of Theusury.The filed twodefendant, Prescott, pleas

andto havenotfirst that thealleged plaintiff oughtplea
Prescott,the saidmaintain his said action thereof against

noteof the theon thebecause, day makingGove Tyler,&
10,wit., Maytomentioned,thein declarationplaintiff’s

and Lewisit between Prescottwas1837, corruptly agreed
“ lendshouldalive, Perrythe who is now thatPerry, payee,

‘ fortyandto of two hundredand advance Prescott the sum
fortyandsum of two hundred‘dollars, and that for said

ofof‘dollars, and and day paymentfor forbearing giving
‘ of two hun-­Prescott to the sumsame,the should pay Perry
1 tillsameand lawful for thedollars,dred and interestfifty

made byand that note was then and there; the said‘paid
‘ and byGove and acceptedsaid receivedPrescott, Tyler,&

The‘said in of agreement.”saidPerry, pursuance corrupt
re­averred, took,then that in and the note, Perryplea by

served and the ten and lawful inter­dollars,secured sum of
ofthereon,est above and than after the rate six poundsmore

for to hisforbearance, verify bywhich Prescott offered&c.,
due,theoath. Wherefore he a deduction from sumprayed

and lawfulto three times the said ofequal dollars,sum ten
thereon, taken,so illegallyinterest &c.

In the oughtthe second Prescott thatplea alleged plaintiff
him,not to his action on themaintain because firstagainst

of to theday October, there was due1837, justly plaintiff
on the note the of and lawful interest thereonsum $240,

the date of nonote,from said and more and that it was;
corruptlythen agreed alive,between who is andPerry, still

that thePrescott, latter, for and offorbearing giving day
of said sum of $240, andpayment lawful interest thereon,

aforesaid,as should to thepay Perry of ten dollars,sum over
and above the lawful interest secured in and saidby note.
The thenplea averred that in ofpursuance said corrupt

did thenagreement, Perry and there take, and receiveaccept
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of tenand further sum abovedollars,anotherof Prescott
&Prescott a.heWherefore that inprayedsix pounds,the rate of ése.

’“ sum,a further to threeequalof judgmentthe rendition
dollars,”sum of ten be de-mightlast mentionedtimes the

ducted, &c.
ofdemurred, for cause demur-and assignedThe plaintiff

in bar. 2.pleaded1. That said arerer, pleas improperly
in the or offer tojoindo not pleas,all the defendantsThat

be oneonly3. That there should plea.oath to them.make

for the plaintiff.Tappan,

Bell, defendants.D. for the8.

in 3 N. H. R. 117,is said,J. It CopelandC.Parker,

ain but fancied analo­nothingthat there is truthJones,vs.
the statute of and theunder usury,between pleadingsgy

a ofin and that hasactions, plea usuryordinary pleadings
bar,a in than to a declarationin fact toless resemblance plea

is and thea violation of the statute alleged, penaltywhichin
toit has been the uniform practice giveStilldemanded.

or in toanswer, whole,of an in part,the shapeto the plea
declaration is founded and the;which thedemand uponthe

is thethat this course.properabove cited showslanguage
in the actionthe is demanded broughtsuch case penaltyIn

be and cannot extendusurious,the tosecurity allegedupon
of it. If the is less thethanpenaltythe amountbeyond

been tosued,demand the course has prayof theamount
and this;deducted from the sum due is evi­bethat it may

tonot in answermatter, beingbecause thedently proper,
entiredeclaration, not be set as an de-­upshouldthe whole

fence.
due,the as theexceeds amountwhere the penaltycasesIn

claim, it■ hasof the plaintiffto the wholedefence extends
bar,in because theit bemay pleadeddecidedbeen that

185, vs. Stearns.3 GibsonN. H. R.is forfeited.whole debt
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Tappan ofstatute partakea the mayHowever much underplea
&a.Prescott thata latter casedeclaration, impliesnature of this

of so far as mayforms are be theythe topleading regarded,
statute,matter,and to under thebe, that it is incorrect plead

to a thein which is an answer but ofbar, plaintiff’spart
action.

in case in thisobjectionable respect.The this arepleas
an answeraction,commence in bar of the but showThey

aof it withonly ; prayerto and concludepart although they
makesa that does not cure the defect. Itdeduction,of
other.of inconsistent with eachthe different themparts

declaration,a as an answer tobeginsWhere the wholeplea
an answer to the whole isand is in truth but part, plea

132,and the demur. 1bad, plaintiff may Chitty's Rep.
Newman,vs. and note a.Wilcox

informal, all notThe are because the defendants havepleas
it that all theif be intended should make defence. Injoined,

toPrescott, who the not bepleads,first suitplea says ought
and :sustained himself the others in the second heagainst

not to bethat it sustained himself. Theoughtpleads against
not asother defendants a default to themhaving pleaded,

notbe entered. It to necessary theyshould does seem be that
a defence. If inmake such case couldshould the plaintiff

not maintain his action he not beagainst Prescott, might
to 3of the N.judgment againstentitled defendants.any

Ames vs.115, Withington.H. R. But if the defencehere,
this defendant the will still beby prevails,set up plaintiff

ofto and course thejudgment against him,entitled against
not askedhaveThey any deduction, allegednorothers.

causeanyis for anythat there from thededucting thing
due but;from them if Prescott hadamount entitled him­
deduction,to aself must have hadprobably they the benefit

it. There would toof seem be no for thanmoreground
in such case.judgment statute,one The it is true, ifsays

debtor or debtors shallthe swear, But of&c. the oneright
to and hisverify plea by oath,his isplead not dependent
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Tappaatheupon consent others,of the or their theupon injoining

Prescott & a.verification.
Had all the joineddefendants in the it haveplea, might

been verified theby one,oath of if it that the factsappeared
were within his alone. In Hall vs.knowledge Burt, Chesh-
ire, term, 1836, the verifiedJuly was thereplication by orig-
inal payee, who was not a to the the noterecord, hav-party

been endorsed.ing
The next is also well taken. It is questionableexception

whether double to be allowed inpleading suchought cases,
where there is but a demand in Itsuit. has beensingle

cases,in in which defendant onesome the has inpracticed
set a and incontract,out usurious another seve-plea single

ral butloan,usurious contracts in relation to the same there
be one thecan but deduction from the sum due onplaintiff

note sued. If double are eachany allowed, pleasingle pleas
contain the full that the intends toshould defence party

if declarationmake, that be sustained. If the contain-plea
notes,ed several counts on different there might perhaps

andcount,Avellbe to each different deductions frompleas
several Each of the in this casethe demands. pleas prays

a of one on account of the of$30,deduction sum in-$10
cluded in the note at it was andthe time the othergiven,

$10,on account of another sum of taken for forbearance af-
in of two to twoterwards. are the natureThey pleas sepa-

of therate wholeparts plaintiff’s demand,entire when the
be in onematter and a deductionmight comprised plea,

for the whole the defendant in-together. Perhapsprayed
tended, both to the of butby pleas, allege taking one sum
of the lawful but that is notbeyond interest; certainly$10

inferred from theto be as the firstpleas they stand,—for
that the sum of and on$10, it,interest was se-allegesplea

in the note and the second anditself,cured that another fur-
ofther sum 10 was received and taken.$

The first is because it statesplea objectionable,further
that the note,included in the with lawful interest$10
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Duke for ofthereon, daywas reserved and secured giving payment;

Fuller. $10,and the is that three times the amount of theprayer
and lawful taken and be deducted.secured,interest may
The be in orderstated,sum taken as shouldusury specifically

casededucted,that the court see what sum is to be inmay
to If in and inter-$10,the refuses swear. fact thecreditor

theest on was secured for the forbearance of theit, $140,
amount should be and the whole sum receivedcomputed,
stated. 3 N. H. R. 118, vs. Jones. But in pointCopeland
of fact in thethis case it would seem thatprobable $10

was secured the of and theonly for forbearance the $140;
$10interest on that is to be as for the forbearanceregarded

of that. Such is believed to have been the construction
where the has in the note.usury been secured

theJudgment plaintiff.for

Duke vs. Fuller.

athe funds of a LodgeWhere Freemason. had accumulated thatunderaby-law
should be goodfor the of the or for the relief ofthey appropriated in­craft,

digent and distressed their andmasons,worthy widows, orphans”—held,
funds inthat the were the hands of actingthe members for a charitable use,

that aand dissolution of the lodge and a ofdivision the amongfunds the
acting for their amembers, was violation of the onprivate trust whichuse,
said fund was raised.

that no suit could be maintained a member of saidAlso, againstby thesociety
for his of the under saidtreasurer, proportion funds, vote.

This was an action of forassumpsit hadmoney and re-
andceived, was tried theupon general issue. It appeared

in evidence that the plaintiff and defendant, with six other
persons, were ofmembers a calledsociety Bible So-Lodge

No.ciety, in27, Goffstown, which society possessed funds


