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But not having taken-the oath;and thereby having failed

581

Tappan

to secure the protection of the statute.of 1836, although he Prescolt & .

is not bound to show that the selectmen were such de jure,
(7 N. H. R. 113) he is bound to show a tax legally granted.
TN H. R.209, Cloutman vs. Pike. And the case does
not find this. - There are divers defects in the evidence.
No evidence was offered of any vote of the town, or act of
the county convention, authorizing the assessment of a tax:
If none exists, the plaintiff was not liable to the payment
of any such taxes, and of course he should recover the value
of the property of which he has been deprived; but this is
probably an omission—and perhaps some of the defects in
the records may be cured by amendment. If such evidence
does in fact exist, unless the plaintiff will take judgment for
nominal damages, the verdict may be set aside, and the case
transferred for a new trial.
Judgment for the plaintiff, for nominal damages.

Tarran vs. PreEscorT & a.

Usury, where three times the amount of the usury taken does not extend to
the whole amount of the demand sued, should not be pleaded in bar; but
the plea should pray a deduction of three times the amount, from the sum
lawfully due.

If there are several defendants, and allanswer to the action, and intend to. avail
themselves of a plea of usury, all should regularly join in the plea, although
it may perhaps be verified by the oath of one alope. But if one is defaulted,
another may plead usury, and the party who is defaulted have the benefit'of
the defence.

In pleading usury, where more than one sum has been taken, over and above
lawful interest, on the same loan, there should not be a plea of usury for each
sum so taken, but the whole amount of the usury should be stated in a single
plea.—Whether double pleading is allowable-under the statute, quere.

The sum taken as usury should be specifically stated in the plea, in. order that -

the conrt may see what sum is to be deducted, if the defendant prevails.

Assumpstr, upon a promissory note dated May 10, 1837,
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Tappan  for the sum of $250, payable to one Lewis Perry, or order,
Prescott&a. and by him endorsed to the plaintiff.

The defendant, Prescott, filed two pleas of usury. The
first plea alleged that the plaintiff ought not to have and
maintain his said action thereof against the said Prescott,
Gove & Tyler, because, on the day of the making the note
in the plaintiff’s declaration mentioned, to wit.,, May 10,
1837,it was corruptly agreed between Prescott and Lewis
Perry, the payee, who is now alive, that Perry “should lend
“and advance to Prescott the sum of two hundred and forty
‘dollars, and that for said sum of two hundred and forty
“dollars, and for forbearing and giving day of payment of
‘ the same, Prescott should pay to Perry the sum of two hun-
‘dred and fifty dollars, and lawful interest for the same till
‘paid ; and that the said note was then and there made by
“said Prescott, Gove & Tyler, and received and accepted by
‘sald Perry, in pursuance of said corrupt agreement.” The
plea then averred, that in and by the note, Perry took, re-
served and secured the sum of ten dollars, and lawful inter-
est thereon, above and more than after the rate of six pounds
for forbearance, &c., which Prescott offered to verify by his
oath. Wherefore he prayed a deduction from the sum due,
equal to three times the said sum of ten dollars, and lawful
interest thereon, so illegally taken, &ec.

In the second plea Prescott alleged that the plaintiff ought
not to maintain his action against him, because on the first
day of October, 1837, there was justly due to the plaintiff
on the note the sum of $240, and lawful interest thereon
from the date of said note, and no more; and that it was
then corruptly agreed between Perry, who is still alive, and
Prescott, that the latter, for forbearing and giving day of
payment of said sum of $240, and lawful interest thereon,
as aforesaid, should pay to Perry the sum of ten dollars, over
and above the lawful interest secured in and by said note,
The plea then averred that in pursuance of said corrupt

~agreement, Perry did then and there take, accept and receive
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of Prescott another and further sum of ten dollars; above
the rate of six pounds, &c.- Wherefore he prayed: thatin
the rendition of judgment *a further sum, equal to thiee
times the last mentioned sum of ten dollars,” might be de~
ducted, &c. ,

The plaintiff demurred, and assigned for cause of demur-
rer, L. That said pleas are improperly pleaded in bar. 2.
That all the defendants do not join in the pleas, or offer to
make oath to them. 3. That there should be only one plea.

Tappan, for the plaintiff.

S. D. Bell, for the defendants.

Parxer, C. J. It is said, in 3 N, H. B. 117, Copeland
vs. Jones, that there is in truth nothing but a fancied analo-
gy between pleadings under the statute of usury, and the
ordinary pleadings in actions, and that a plea of usury has
less resemblance in fact to a plea in bar, than to a declaration
in which a violation of the statute is alleged, and the penslty
demanded. Still it has been the uniform practice to give
to the plea the shape of an answer, in whole, or in part; to
the demand upon which the declaration is fonnded ; and the
language above cited shows that this is the proper course.
In such case the penalty is demanded in the action brought
upon the security alleged to be usurious, and cannot extend
beyond the amount of it. 1If the peualty is less than the
amount of the demand sued, the course has been to pray
that it may be deducted from the sum due ; and this is evi-
dently proper, because the matter, not being in answer to
the whole declaration, should not be set up as an entire de-
fence.

I cases where the penalty exceeds the amount due; as the
defence extends to the whole of the plaintiff ’s elaim; it has
been decided that it may be pleaded in: bar, because the
whole debt is forfeited. 3N, H. R. 185, Gibson vs. Slearns.
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However much a plea under the statute may partake of

Prescoti & . the pature of a declaration; this latter case implies that

the forms of pleading are to be regarded, so far as they may
be, and that it is incorrect to plead matter, under the statute,
in bar, which is an answer to but a part of the plaintiff’s
actiorn.

The pleas in this case are objectionable in this respect.
They commence in bar of the action, but show an answer
to part of it only ; and although they conclude with a prayer
of a deduction, that does not cure the defect. It makes
the different parts of them inconsistent with each other.
‘Where a plea begins as an answer to the whole declaration,
and is in truth but an answer to part, the whole plea is
bad, and the plaintiff may demur. 1 Chitty’s Rep. 432,
Wilcox vs. Newman, and note a.

The pleas are informal, because all the defendants have not
joined, if it be intended that all should make defence. In the
first plea Prescott, who pleads, says the suit ought not to be
sustained against himself and the others: in the second he
pleads that it ought not to be sustained against himself. The
other defendants not having pleaded, a default as to them
should be entered. It does not seem to be necessary that they
should make a defence. If in such case the plaintiff could
not maintain his action against Prescott, he might not be
entitled to judgment against any of the defendants. 3 V.
H. R. 115, Ames vs. Withington. But here, if the defence
set up by this defendant prevails, the plaintiff will still be
entitled to judgment against him, and of course against the
others. They have not asked any deduction, nor alleged
that there is any cause for deducting any thing from the
amount due from them ; but if Prescott had entitled him-
self toa deduction, probably they must have had the benefit
of it. There would seem to be no ground for more than
one judgment in such case. The statute, it is true, says if
the debtor or debtors shall swear, &c. But the right of one
to plead and verify his plea by his oath, is not dependent
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upon the consent of the others, or upon their gommg in the
verification.

Had all the defendants joined in-the plea, it might have
been verified by the oath of one, if it appeared that the facts
were within his knowledge alone. In Hall vs. Burt, Chesk-
wre, July term, 1836, the replication was verified by the orig-
inal payee, who was not a party to the record, the note hav-
ing been endorsed.

The next exception is also well taken. It is questionable
whether double pleading ought to be allowed in such cases,
where there is but a single demand in suit. It has been
practiced in some cases, in which the defendant has in one
plea set out a single usurious contract, and in another seve-
ral usurious contracts in relation to the same loan, but there
can be but one deduction from the sum due the plaintiff on
any single note sued. If double pleas are allowed, each plea
should contain the full defence that the party intends to
make, if that plea be sustained. If the declaration contain-
ed several counts on different notes, there might perhaps
well be pleas to each count, and different deductions from
the several demands. Each of the pleas in this case prays
a deduction of $30, one on account of the sum of $10 in-
cluded in the note at the time it was given, and the other
on account of another sum of $10, taken for forbearance af-
terwards. 'They are in the nature of two pleas to two sepa-
rate parts of the plaintiff ’s entire demand, when the whole
matter might be comprised in one plea, and a deduction
prayed for the whole together. Perhaps the defendant in~
tended, by both pleas, to allege the taking of but one sum
of $10 beyond the lawful interest; but that certainly is not
to be inferred from the pleas as they stand,—for the first
plea alleges that the sum of $10, and interest on it, was se-
cured in the note itself, and the second that another and far-
ther sum of $10 was received and taken.

The first plea is further objectionable, because it states
that the $10 included inm the note, with lawful interest

535

Tappan

v
Prescott & a.




526

Duke
g,

Futler.

MERRIMACK.

thereon, was reserved and secured for giving day of payment;
and the prayer is that three times the amount of the $10,
and lawful interest taken and secured, may be deducted.
The sum taken as usury should be specifically stated, in order
that the court may see what sum is to be deducted, in case
the creditor reluses to swear. If in fact the 10, and inter-
est on it, was secured for the forbearance of the %140, the
amount should be computed, and the whole sum received
stated. 3 N. H. R. 118, Copeland vs. Jones. But in point
of fact in this case it would seem probable that the $10
only was secured for the forbearance of the $140; and the
interest on that $10 is to be regarded as for the forbearance
of that. Such is believed to have been the construction
where the usury has been secured in the note.
Judgment for the plaintif.

Doxe vs. FuLrer.

Where the funds of a Freemason Lodge had accumulated underaby-law « that
they should be appropriated for the good of the craft, or for the relief of in-
digent and distressed worthy masons, their widows, and orphans”—held,
that the funds were in the hands of the acting members for a charitable use,
and that a dissolution of the lodge and a division of the fands among the
acting members, for their private use, was a violation of the trust on which
said fund was raised.

Also, that no suit could be maintained by a member of said society against the
treasurer, for his proportion of the funds, under said vote.

Turs was an action of assumpsit for money had and re-
ceived, and was tried upon the general issue. It appeared
in evidence that the plaintiff and defendant, with six other
persons, were members of a society called Bible Lodge So-
ciety, No. 27, in Goffstown, which society possessed funds




