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-Mooresuch it afunds, foundation,is suit without and cannotlegal

Thompson &als.be sustained.
No one can claim such share as his individualrightfully

ofproperty, the vote the members. Thenotwithstanding
funds andshould still be for their dueholden application;
this can be enforced whenever theapplication pro-proper

are for thisceedings instituted purpose.
There must, therefore, be

theJudgment for defendant.

Thompsonvs. & als.Moore

of to rendergivenon one the asIn suit a bond defendants, sheriff,deputyby
to thea of made for each six andmonths,true account services him payby

that the declaredhis of held that evidencefees, plaintiffproportionplaintiff
sendingsettle and hisit make his ofto be his topractice deputies promptly,
months,end sixto at the of eacha circular toother accountprinted deputies,

accountingto show an ortendingnot constitute bydid evidence payment
Forneglecta to accountalleged beingbondthe breach in thethe defendant,

his asmonths to removalthe six previous deputy.

16, 1828.bond, dated AugustDebt upon
ofset out the conditionanddefendants craved oyer,The

of defend-one theThompson,thatwhich recitedbond,the
waswhoof the plaintiff,a deputyhad beenants, appointed

things,otheramongof andcounty, provided,thethen sheriff
of six monthstheatshould, expirationif said Thompsonthat

that hemonths thereafterwardssixeveryand ofdate,from
termof hisat theoffice, and expirationincontinueshould

of all servicestruea accounttheto plaintiffrenderoffice,of
was entitledheand of the moniesoffice,saidinperformed

thetothereoffifthsand should twotherefor, payto receive
pleadedthenTheybe void.shouldbondthen theplaintiff,

performance.
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Moote that remained in officeplaintiff replied, Thompson
Thompson&ais. ;of was1831, dischargedthe 26th when heJanuary,uiltil

andon and that1830, daythat the 19th of betweenAugust,
he was1831, he services for whichJanuary 26, performed

and that he did not; anyentitled to receive render$200
services, monies, althoughaccount of those and of the &c.,

requested, &c.
rejoined,The defendants that ser-performedThompson

that for he entitled receivevices within time which was to
no andand more that at the of his term; expiration$11.66,

office rendered an of toservices,of he account those the
him his of the same.and paid proportionplaintiff,

The that received moresurrejoinder, Thompsonprotesting
hedenied that had rendered account of the11.66, anythan

him, and of the wasby monies he entit-performedservices
maimer, form,in and&c.,to receive and tenderedled an

joined.to the which wascountry,issue
of this issue the defendants offered the testi-In support

heP. that was one of theDodge,of Jonathan plain-mony
a bond in the ;and common formgave that,tiff’s deputies,

the first monthsnext after six he receivedday expired,the
afrom the thatplaintiff, containingletter requestprinteda

he saw the; plaintiff’,would settle that afterwards andhe
it would be more convenient to settleto him that atstated

the saidcourt;of the that thatplaintiff uponthe sittings
toit was his make hispracticethat settledeputiesoccasion

assented thatbut the witness settle atmight thepromptly,
after thethat,also testified went outplaintiffHe ofcourt.

thatand he calledletter,another andoffice, he sent settled.
in aalso offered evidence printedThe defendants letter

to Cyrusaddressed Cressey,anotherfrom the plaintiff, deputy,
19, 1829, thatFebruary his term ofstatingdated six months

ofon the 18th said February, andexpired upon himcalling
a settlement.for

to saidletter Cressey,another datedAlso August 20,1829,
tohim settle for the sixrequesting months 18th.ending Aug.
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aforesaid the plain-To the all the testimonyadmission of
tiff a theverdict forobjected and the returned; jury, haring

adefendants, he moved for new trial.

S. D. for theBell, plaintiff.

defendants,for thePerley,

defendant’s bond in this casedate of theUpham, J. The
is named in thefirst six months16th, and theAugust 1828,
bond 1829.February 16th,expired

isof the bondBut the conditionthe ofbreach assigned
thea services betwixtfor account ofto render anneglect

at which1831,26th,19th of 1830, JanuaryandAugust,
office offrom thetime the was removeddefendantprincipal
whetheris,in the casearisingand thedeputy sheriff; question
servicesfor histhere is an accountingevidenceany showing

within that period.
on thisdefendants pointThe thebyevidence submitted

and wasthethat ais, by plaintiff,circular was drawn up
in theto his deputiessentbeingfor the ofprinted purpose
of theon theimmediately expirationofcounty Merrimack,

to settleon themcallingsix offirst months their appointment,
circularsthat suchandbonds,to the tenor of theiragreeably

twotomonthssixfirstwere forwarded at the close of said
totendingasofferedevidence isof his and thisdeputies;
tolike mannerinthat similar were forwardedshow circulars

defendant.the
ofevidencenowould constitutethe itcase,But were this
oncalledbeenhasindividualfact that anThepayment.
ofeitherno evidenceisaccount,a or todebt,for ofpayment

he accounted.or that haspayment,
insufficient;clearlyistherefore,far,thusThe evidence

declara-theisthison pointevidenceand the additionalonly
at themadehis deputies,ofonetion of the to Dodge,plaintiff
1829,February,inmonths,of sixof the termfirstexpiration
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“Moote his settleto make deputiesit was his practicethat

Thpmpson&ais. ”• indefendant,is thebyand this offered principalpromptly
defendantthat thetotestimony,other showwithconnexion

of January,theof account on 26thhis balancedid settle
it.settledor has since1831,

offered,thatfrom thelittle evidencedoubt,can beThere
withthe offormed settlementdesignoriginallythe plaintiff

the end of each six months. The plaintiffathis deputies
to this because therule,it in his enforcewould have power

if failed to com-subject removal,be to theywoulddeputies
and that settle-the case showswith such regulation;ply

with until monthsthe defendant within sixwere madements
at no of the bond isor least breachremoval,of his alleged

time.until such
to here isaccount, of,the failure which isBut complained

as a while hethe defendant’s removal and wassince deputy,
to control. The declarationofficial there-subjectno longer

of “to histhe his intention makefore of deputiesplaintiff,
is not to a case like thesettle promptly,” applicable present.

would no means,be under suchgreaterThere circumstances,
a settlement, than exists in the case ofto anycompel ordinary

andcreditor, no of wouldgreater arisepresumption payment
casethan in of the ofgeneral declaration an individual that

he should settlements with thoserequire prompt dealing with
him which; without other evidenceclearly, showing unusual

and otherdelay, indications ofperhaps adjustment, would
constitute no evidence of payment.

We have insettled, Filer vs.already 8 N.Peebles, H. R.
that made an226, individual topayments by other workmen,

in the same as thework defendant in thatemployed andsuit,
when the labormade was was nofinished, evidence of pay-
to the defendant,ment but Avasto be regarded wholly as res

no onalias,inter thehaving bearing defendant, unless some
necessary connexion with him was shown.

There was no evidence thatin case of any special pay day,
as sometimes inexists large establishments, of eachpayment
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or at theSaturday, of each whenmonth, theexpiration
Bunkiee & a.is and which underparty might some cir-present, perhaps

cumstances tend to raise ofa presumption payment.
In this case we are clear the evidence isthatquite incom-

of itself to the defendant,show an or apetent byaccounting
with thecompliance condition of his and it admits of;bond

much doubt whether the result would be different had the
breach in the been the defendantalleged bond while remain-

in aed office as deputy.
verdict,The which was taken for the defendants has no

therefore, aside,sufficient and be set andfoundation, must,
A new trial granted.

&vs. Dunklee a.Davis

the ofin abatement anotherWhere the defendant forpleads pendency action,
same acommenced at the the onsame time,the cause, plaintiff, replication
and atnot the samepending givetime,that the other commencedwas may

commenced on a notwithstandingit wasthat bothsubsequentevidence day,
samebear date thewrits day.

were in fact commenced at the same theif the two suits time,But pendency
defeated)abatement of the and bein bothother,each bemightof pleaded

in its both motion.might, discretion, quash uponor the court

Assdmpsit thenote,a withsignedpromissory part-upon
and theCarter, by individualsof Dunklee &namenership

firm.theconstituting
in abatement the ofpendencypleadeddefendantsThe

them,the suedagainstof plaintiffin favoractionanother
thewrit, and for samethe saidwithtimesameat theout

of action.cause
thethat otherallegedhis replication,inThe plaintiff,

69ix.von.


