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such funds, it is a suit-without legal foundation, and carnot  Moore

be sustained. Thompson s,
No one can rightfully claim such share as his individual ™

property, notwithstanding the vote -of the members. - The

funds should still be holden for their due application; and

this application can be enforced whenever the proper pro-

ceedings are instituted for this purpose.

There must, therefore, be
Judgment for the defendant.

Moore vs. Tnomprson & als.

In suit on a bond given by ane of the defendants, as deputy sheriff, to render
a true account of services made by him for each six months, and to pay the
plaintiff his proportion of fees, held that evidence that the plaintiff’ declared
it to bé his practice to make his deputies settle promptly, and of his sending
a printed circular to other deputies, to account at the end of each six months,
did not eonstitnte evidence tending to show an accounting or payment by
the defendant, the breach alleged in the bond being a neglect to account for
the six months previous to his removal as deputy.

Desr upon bond, dated August 16, 1828,

The defendants craved oyer, and set out the condition of
the bond, which recited that Thompson, one of the defend-
ants, had been appointed a deputy of the plaintiff, who was
then sheriff of the county, and provided, among other things,
that if said Thompson should, at the expiration of six months
from date, and of every six months thereafterwards that he
should continue in office, and at the expiration of his term
of office, render to the plaintiff a true account of all services
performed in said office, and of the monies he was entitled
to receive therefor, and should pay two fifths thereof to the
plaintiff, then the bond should be void. They then pleaded

performance.
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Moore The plaintiff replied, that Thompson remained in office
Thompsontaals. yntil the 26th of January, 1831, when he was discharged ;
" that on the 19th of August, 1830, and between that day and
January 26, 1831, he performed services for which he was
entitled to receive $200; and that he did not render any
account of those services, and of the monies, &ec., although
requested, &c.

The defendants rejoined, that Thompson performed ser-
vices within that time for which he was entitled to receive
$11.66, and no more ; and that at the expiration of his term
of office he rendered an account of those services, to the
plaintifl, and paid him his proportion of the same.

The surrejoinder, protesting that Thompson received more
than 11.66, denied that he had rendered any account of the
services performed by him, and of the monies he was entit-
led to receive in manner, and form, &ec., and tendered an
issue to the country, which was joined.

In support of this issue the defendants offered the testi-
mony of Jonathan P. Dodge, that he was one of the plain-
tiff ’s deputies, and gave a bond in the common form ; that,
the next day after the first six months expired, he received
a printed letter from the plaintiff, containing a request that
he would settle ; that he afterwards saw the plaintiff, and
stated to him that it would be more convenient to settle at
the sittings of the court; that the plaintiff said upon that
occasion that it was his practice to make his deputies settle
promptly, but assented that the witness might settle at the
court. He also testified that, after the plaintiff went out of
office, he sent another letter, and that he called and setiled.

The defendants also offered in evidence a printed letter
from the plaintiff, addressed to Cyrus Cressey,another deputy,
dated February 19, 1829, stating that his term of six months
expired on the 18th of said February, and calling upon him
for a settlement.

Also another letter to said Cressey, dated August 20, 1829,
requesting him to settle for the six months ending Aug. 18th.
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To the admission of all the testimony aforesaid the plain-
tiff objected ; and the jury, having returned a verdict for the
defendants, he moved for a new trial, :

8. D. Bell, for the plaintiff.
Perley, for the defendants.

Urnam, J. 'The date of the defendant’s bond in this case
is August 16th, 1828, and the first six months named in the
bond expired February 16th, 1829. ‘

But the breach assigned of the condition of the bond is
for a neglect to render an account of services betwixt the
19th of August, 1830, and January 26th, 1831, at which
time the principal defendant was removed from the office of
deputy sheriff; and the question arising in the case is, whether
there is any evidence showing an accounting for his services
within that period.

The evidence submitted by the defendants on this point
is, that a circular was drawn up by the plaintiff, and was
printed for the purpose of being sent to his deputies in the
county of Merrimack, immediately on the expiration of the
first six months of their appointment, calling on them to settle
agreeably to the tenor of their bonds, and that such circulars
were forwarded at the close of said first six months to two
of his deputies; and this evidence is offered as tending to
show that similar circulars were forwarded in like manner to
the defendant.

But were this the case, it would constitute no evidence of
payment. 'The fact that an individual has been called on
for payment of a debt, or to account, is no evidence either of
payment, or that he has accounted. R

The evidence thus far, therefore, is clearly insufficient;
and the only additional evidence on this point is the declara-
tion of the plaintiff to Dodge, one of his deputies, made at the
expiration of the first term of six months, in February, 1829,
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that it was his practice to make his deputies settle

8. -
Thompson&als: promptly ;- and this is offered by the principal defendant, in

connexion with other testimony, to show that the defendant
did settle his balance of account on the 26th of January,
1831, or has since settled it.

There can be little doubt, from the evidence offered, that
the plaintiff originally formed the design of settlement with
his deputies at the end of each six months. The plaintiff
would have it in his power to enforce this rule, because the
deputies would be subject to removal, if they failed to com-
ply with such regulation; and the case shows that settle-
ments were made with the defendant until within six months
of his removal, or at least no breach of the bond is alleged
until such time.

But the failure to account, which is here complained of] is
since the defendant’s removal as a deputy, and while he was
no longer subject to official control. 'The declaration there-
fore of the plaintiff, of his intention *to make his deputies
settle promptly,’”” is not applicable to a case like the present.
There would be no greater means, under such circumstances,
to compel a settlement, than exists in the case of any ordinary
creditor, and no greater presumption of payment would arise
than in case of the general declaration of an individual that
he should require prompt settlements with those dealing with
him ; which clearly, without other evidence showing unusual
delay, and perhaps other indications of adjustment, would
constitute no evidence of payment.

We have already settled, in £'%ler vs. Peebles, 8 N. H. R.
226, that payments made by an individual to other workmen,
employed in the same work as the defendant in that suit, and
made when the labor was finished, was no evidence of pay-
ment to the defendant, but was to be regarded wholly as res
infer alias, having no bearing on the defendant, unless some
necessary connexion with him was shown.

There was no evidence in that case of any special pay day,
as sometimes exists in large establishments, of payment each
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Saturday, or at the expiration of each month, when the
party is present, and which might perhaps under somie eir-
cumstances tend to raise a presumption of payment.

In this case we are quite clear that the evidence is incoms
petent of itself to show an accounting by the defendant, or a
compliance with the condition of his bond ; and it admits of
much doubt whether the result would be different had the
breach alleged in the bond been while the defendant remain-
ed 1 office as a deputy.

The verdict which was taken for the defendants has no
sufficient foundation, and must, therefore, be set aside, and

A new trial granted.

Davis vs. Dunkree & a.

Where the defendant pleads in abatement the pendency of another action, for
the same cause, commenced at the same time, the plaintiff, on a replication
that the other was not commenced and pending at the same time, may give
evidence that it was commenced on a subsequent day, notwithstanding both
writs bear date the same day.

But if the two suits were in fact commenced at the same time, the pendency

of each might be pleaded in abatement of the other, and both be defeated;
or the court might, in its discretion, quash both npon motion.

Assowpstt upon a promissory note, signed with the part-
nership name of Dunklee & Carter, and by the individuals
constituting the firm.

The defendants pleaded in abatement the pendency of
another action in favor of the plaintiff against them, sued
out at the same time with the said writ, and for the same

cause of action. ‘
The plaintiff, in his replication, alleged that the other
VOL. IX. 69 '
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