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(Mr. orally),Lemelin D’Amoursand EmileErnest R. D’Amours
plaintiff.for the

orally), for(Mr. Perkins Bass the de-McLane, Davis & Carleton
fendants.

practiced plaintiff ques-on is notAllen, C. J. That fraud was the
theory trust, claiminguponHe the of a constructivereliestioned.

partdeposit identified as a of the assets that“his can be camethat
Emerson v. Bank,the Bank Commissioner”. 89into the hands of

the claim. Final credit for theN. H. The facts substantiate339.
being given by depositarybank’scheck not the until afterdeposited
it an in the hands of the bankclosed,was was asset at thethe bank

closing. depositHence the could be identified andtime of traced to
credit it.the final for

made out a case of definite identification of aplaintiffThe has
purportedlynot evenparticular propertyitem of which was com-

generalmingled with funds before its conduct ofthe bank’s business
given by depositaryenjoined. uponThe credit for the check thewas

receiving it final credit the check remainedwas conditional. Until
depositaryhand. said inof the bank on The substance:an item

collection; collected, youthis for if it is“We take check will have
youday taken;for it as it is but until collectioncredit of the have

bookkeeping uponfor entries are thisit;no credit all made under-
standing; against your merelyfor ischargea account its dishonor to

in given, givingthat credit not since condition forshow was fact the
deposit only a ofslip receiptit was not fulfilled: the is statement its

printedpurportis the of the noticefor collection.” This endorsed
slip. depositary, defining collecting agent,itselfon the The as a
purchase.denies a
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boughtsavings bank the check from plaintiffthe theWhether or
collection, legalit is not material. It hadreceived for the title in

fraudulently.in case it obtained the titlecase, and either Theeither
title was obtained to enable it to beoperated collectingif its afraud

equally operated purchaser. Obtainingif it was aagent, and it title
by fraud, propertyor trustee it heldeither as full owner as a which

uponhimmight repaymentdemand be restored todepositorthe of
remedy by recovery propertyhe had received. The ofthe amount

by by receipt proceeds, uponor of its identifiableobtained fraud
it,forof such as was received is herereturn consideration invoked.

$200 depositorof to the when the bank took thepaymentThe
inconsequential circumstance. Ifis therefore an it were ma-check

may pointed protectedbank wasterial, it be out that the from a
alreadyby depositor’s outstandingthe thedishonor of check account.

guaranteed payment byof the check the maker.His endorsement
depositor’s acceptableisL., 312,P. c. s. 66. When a check for im-

sellingcredit, the distinction between a check with amediate war-
transferringranty maker will honor it and it forthat the collection

is equities.a technical one which here indecisive of Theis at most
having credit, liabilitydepositor being solvent and his as endorseran

agencyor to anmakes the issue of sale collect unserviceable test as
any bearinginsituation, here,The is the samepracticala matter.

though plaintiff presentedhad two checks of one wasas the which
depositother credited to his account.cashed and the

right ifplaintiff’s to relief would be maintained thetheWhether
by finallyof the check had been received the bank andproceeds

by depositarythe before the bank ceased tocredited to its account
depositof his is estab-business,do is not considered. Identification

relatingupon special paymentthe facts to the of the checklished
deposit, thought expedient passit is toconstituted the and notwhich

grounds preference.forupon other claimed
plaintiff liquidat-was closed the filed with theSoon after the bank

full him ref-ing agent proofa of claim for the amount due without
preference part fraudulentlyof the of it wasrightto his for heerence

therebypositionthe that hedeposit.induced to The defendants take
inconsistent remedies and hence is barredmade an election between

position merit tosought. This is too void offrom the relief now
authority Patterson,of v.require The of the case Gehlendiscussion.
against it.N. H. is decisive83 328

in notplaintiff’s partlaches on theThe defendants also assert
years closing ofbringing lapseuntil a of over four after thehis suit
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agent has soliquidatingthat theargumentNo is madebank.the
proceeds thattheirbank’s assets and distributeddisposed of thefar

are assertedliability, no factsandto meet thehe has insufficient funds
ofon theinequitable accountgrantthe of reliefground to makeas

v.governs. Wentworththereforeof limitationsdelay. The statute
60,H.N. 65.550; Cady, 78547,N. H. Barrett v.Wentworth, 75

plaintiff.Decree for

the others concurred.J., absent:Branch, was
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