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agent has soliquidatingthat theargumentNo is madebank.the
proceeds thattheirbank’s assets and distributeddisposed of thefar

are assertedliability, no factsandto meet thehe has insufficient funds
ofon theinequitable accountgrantthe of reliefground to makeas

v.governs. Wentworththereforeof limitationsdelay. The statute
60,H.N. 65.550; Cady, 78547,N. H. Barrett v.Wentworth, 75

plaintiff.Decree for

the others concurred.J., absent:Branch, was
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Albert Osgood OsgoodJ. Lemieux and Osgood (Mr.& Clinton S.
orally), plaintiffs.for the

(Mr.Devine orally),& Tobin Tobin for the defendants.

Allen, C. J. The trial court’s statement that the evidence ex­
cepted ambiguousto bore on the defendant’s due care was broad and
in respect any particularto if theissue of care. It follows that

anyevidence was admissible on of liability, exceptionissue the cannot
be sustained, plaintiffssince requestthe made limitationno for its
of use. Morris v. H.Railroad, 265, 274,85 N. and cases cited.

At plaintiffs’the objectiontrial the sole to the was thatevidence
it was irrelevant on testingthe issue of brakes,the because there was
direct evidence of Theythe test and its thatmanner. now contend
the evidence of rentingthe rule or custom to wastest a car itbefore
unrelated to the They sayevidence of the test claimed to be made.
that it did not tend to show agenta habit of the to it betest. If

point mayassumed that this raised,now be thatthere was evidence
agent’sthe engagement to rent cars periodhad covered a substantial

of time, and it is a reasonable practiceinference that the rule or
byestablished the defendant was notalthoughknown to him he did
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procedure which defendant testifiedThe thetestify to such effect.
testimony, employedfrom histhe fair inferencewas,in force aswas

rentingofassignmenttheagents and servants who hadof hisby all
no evidencecustomarily byobserved them. There wascars, and

in-practiceor wasan one that therule was not enforcedthat the
might found that thedifferently It that it befollowed. follows

hisknowledgein of it was habitbecause the ruleagent made his test
test.to

competent.why made,test was it wasevidence to show theAs
ofquestion done,act evidencethe is whether a certain was“When

Russo v.doing doingfor or not it should be received.”motivea
for... of the reasonSlawsby, 89,84 N. H. 91. “The statement

improper.. . . was not It was a fact connectedmaking inquirythe
probability.”showingwas as itstransaction, and introducedwith the

questionH. is aLeighton, 29, 36,24 N. 37. “When thereFoye v.
any course ofparticular done,act was the ofwhether a existence

according have beennaturallyto which it wouldbusiness,office or
93, 96. TheBrown,fact.” Hall v. 58 N. H.done, is a relevant

73;N. H.following Shaw,to the same effect: State v. 58cases are
437; 448,N. H.435, Wright Davis,N. H. v. 72LaRose,State v. 71

InsuranceWright Woodward, 474, 476; Daley79 H. v.449; v. N.
Co., N. H. 502,81 506.

Hudson,is H.broadlyMore the rule stated in Guertin v. 71 N.
questionin505, 509, anythingas “. .. when of isfollows: the truth

conflicting, having aand the is and tend-evidence facts circumstances
ency probability improbability competent.”to show or Inits are
logical the not or not admittedextension when evidence is conclusive

true, explanations properto evidence.be reasons and are collateral
thing,alikelyThe axiom man is more to do not to dothat “a or

way,in the ofparticularor to do it or not to do it a he is in habitas
(Statedoing doing it”, Railroad, 528, 549, 550)or not 52 H.v. N.

relevancyto on the issuesuffices show the of evidence of habit
engagedwhether certain was in it was.conduct and what

mayalthough may ifWhile the itevidence relevant be excluded
determiningin in issueparticularbe found a case to of no aid thebe

contrary,finding here;which it made on therelates,to no such was
might be,implicationthe the it wellfound,is that evidence was as

probableto be of assistance.
plaintiffs,Currier, 171, byof H. theThe case v. N. citedState 79

lays no to thatgoesdown different rule. It no than holdfarther
“clearly witnesses,” that isbywhen a transaction is factdescribed
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support findingto a of theevidence valueless service of evidence of
general adoptshabit. It noa rule other than of discretionary ex-

givenIn a mayclusion. case the issue of habit be involved, or the
may so orevidence be remote have such tendency produceto con-

bearingin its collateral onfusion the issue to relates,which it as to
call for its exclusion.

Exception overruled.

Branch, J., was absent: the others concurred.
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