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Rockingham,
No. 3038.7, 1939.Feb.

Karl ofMitchell,P. Ex’r. v. Estate John Smith a.W. &

Cooper brief,& Hall, by plaintiff.for the

byJohn brief,W. Perkins, for certain defendants.

Wheeler, byBatchelder & brief, for other defendants.

Allen, plaintiff’s testator,C. J. In 1922 the herein termed the
creditor, takingloaned SI,600, byJohn W. Smith a note secured a
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substantiallymortgage of real estate which “was and is worth less
moneyloan. tothan the amount” of the John borrowed the loan

purchase home, gavein of a and Edsonto his son Edson for use the
mortgage property boughta on the hehis father a note with as

paid regularly yearsfor foursecurity. Interest was on the creditor’s
father,for to whomloan, byand Edson as a convenience his the

receipts. In fathercreditor sent 1927 the died and his widow was
yearof his will. For that and threeappointed executrix successive

paymentscontinued to send the interest toyears thereafter, Edson
receipts requestatcreditor, who sent to the executrix Edson’sthe

acceptance. paymentsno have beenand with her Since 1930 made.
propertyofEarly in the creditor was notified of a tax sale the1934

mortgaged inquiringhim. afterwards he wrote Edsonto Soon what
to the loan made to his father for him.he intended do about Edson

nothing presentreplied that because of hard times he could do at
shortly Early springit. inbut would see the creditor about the of

property from for1935 the creditor redeemed the its sale taxes. He
in 1934,died a few months later. John’s widow died and an adminis-

appointedtrator de bonis non has since been on his estate. Since
paid gavehas no interest on the note he his1930 Edson father and

part principal paid. replyno of its has ever been He made no to a
inquiry plaintiff appointmentletter of from the written after his

brought earlyas This was in or inexecutor. bill 1936 1937.
periods demanding paymentfor againstThe normal of a claim a

bringing upon expired,decedent’s estate and suit it have and the
plaintiff upon (P. L., 302, 28) byrelies statute c. s.the which the

may opinion justicetime be extended “if the court shall be of the that
equity require it, chargeablethat theand and claimant is not with

neglectculpable bringingin not his suit within bythe time limited
law,” judgment “any payments compromisesno to affect or made

beginning proceedings.”before the of the The trial court has found
chargeable culpable neglectthat the creditor was not with in pro-

ceeding periods subsequentlywith claim the normal orhis within
letting findingin run, groundthe claim and the is attacked on the

supportof insufficient evidence to it. It is to be sustained if it was
findingsby subsidiary by properwarranted the and inferences from

subsidiary findings.the evidence consistent with the LaMarre v.
LaMarre, 553,84 N. H. and cases cited.

neglect prosecutionin ofculpable claim, contemplatedThe the a as
by statute, faulty one, regardless delay expedi-the is a of effect to the

general policy pro-tious settlement of estates as a of the law. The
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compromisesand madethat distributions beforeinvision the statute
affected, inshall not be results satisfactionprosecutedthe claim is

part of the estate as remains unset-only from such thenthe claimof
prior uponof the estate to suit theDelay in the settlementtled.

althoughto the It followsthat evenis not claimant.ascribableclaim
settled, the claim is barred unlessnot be soonerthe estate would

neglect proved.culpable isfromfreedom
that censorious,been to be which isCulpable neglect has defined

59,v. N. H.Cloutman,Emerson’s 88 62.faulty or Sonsblamable.
accordingdiligence. good reason,If noof due tosignifies lackIt a

ordinary dormancyfor the the claim isconduct, ofthe standards of
“justicedisallowed, althoughmust be otherwisefound, the claim
neglectculpableBut reason isequity” found,it. if suchand sustain

disproved.has beenpresumptive baras a
Maine,definement, a inIn under similar statute thefurther

negleet” interpretedmeaning “culpable has been to this effect:of
carelessness, but more failure togrossless than the use“It is than

diligence,culpable of theordinary it is a want watchfulness andcare,
inactivityand of who slumberinattention ‘creditorsunreasonable

speedytorights’. policyIt is the of the law insure the ad-theiron
of persons.” Holwayof estates deceasedministration and distribution

Massachusetts, prac-In where aAmes, Me. 208. there is alsov. 100
statute, easy give“It totically the court has said: is notidentical

phrase ‘culpable inprecise neglect',of the as used thedefinitiona
maystatute; lay interpretationa fixedor to down rule of which serve

arising ‘Culpable’ onlyof it. not ‘crim-as a test all cases under means
‘censurable’; appliedis bybut and when term to the omissioninal’ the

enforcing rights,the of his ‘censur-person preserve means owna to
equivalent. rightanearly merelyis an As he has lostable’ more

might voluntarily wrongedhasrelinquish,of action which he and
‘culpable conveynobody himself, neglect’ would seem to thebut idea

blame’¡that is,‘to theneglect neglectof he was whichfor which exists
fairly improvi-to his own carelessness,the can be ascribedwhere loss

Wright, 122.folly.” 121,or Waltham Bank v. 90 Mass.dence
special findingsConsidering findingsthe and deducible consistent

test, the couldtherewith this creditor not be found free fromunder
faulty neglect appeared knowledgeno more than that ofif with the

of the of ofappointmentand the executrix theborrower’s death
against eight years.no thewill, he took action estate forborrower’s

mightadequate for non-action fromBut an reason his be found the
thought amply byhis was the mort-evidence that he claim secured
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subject exception, but it wastowas receivedevidencegage. This
neglect.culpable Itdirectly on issue oftheit borecompetent as

rights againstnothing enforcingin hiswhy he didexplaintotended
amind, party’s“when statehis of andto stateIt relatedthe estate.

hiscase,of a statements anddirectly to the issuesof mind relates
his ofthey to show what state mindhelpifadmissibleconduct are

318,N. H. 324.Caplan Caplan,v. 83Wig. 1714,ss. 1731.”Ev.,was.
thought securityhissay if claimantthat thethe defendantsBut

anyno intention to makeis that he hadsufficient, conclusionthe
rights tohis enforceand therefore waivedagainst the estateclaim

securityin value of hisNevertheless, if thehis beliefliability.its
to hishis was not attributableone, and mistakewas a mistaken
notrequired finding. His intention tonot afault, such a waiver is

dependentmight to be conditional andliable be foundhold the estate
protected.he otherwiseof his belief that wasupon the correctness

mayparty’snot the own overcome thefact due to faultA mistake of
neglect. Cloutman,culpable Emerson’s Sons v.presumption of

supra, 62.
creditor made his loan as anis a inference thatIt reasonable the

indefinitely, possessing ordinarytheand,run businessinvestment to
sought adequate securityintelligence profession,a man of his forof

property toshown to have the or haveit. He was not examined
inquiries from sources about its value. Hemade disinterested had

years.family physician many fairlythe for Itbeen borrower’s was
regardedsought loan,the the and it isto be found that borrower not

conjectural gaveto he toas infer that the creditor understand that
fully protected or wasproperty loan,the the that the creditor free
relying uponfrom fault in the statements.borrower’s

thenecessaryIt is not conclusion that creditor was at fault ina
failing finallyto hetake immediate action when learned the actual

security. arrangement long standing byof The of whichvalue the
paidthe son had the interest on the creditor’s loanborrower’s would

indemnifynaturally expectthelead latter to the son to the borrow-
ofestate,er’s and the son’s statement that “because hard times he

anything uponpresent,was unable to do at but would soon call the
might a forpropercreditor” well be found inducement the creditor

delay Ifto an inaction. the son had made honest statement dis-
responsibility, by mighttheaffirmance of immediate action creditor

although no was paid duringhave been demanded. And interest
period years topriora of three the creditor’s notice of the tax sale

mortgaged proceedofproperty, neglectof the the the creditor to
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necessarily culpable. findingnot A ofwas hisagainst the estate
securityadequate value of the until thein the noticecontinued belief

mightproper properlyand be as awould be viewedof the tax sale
delay.forreasonable excuse

presents questionthe billto dismiss also themotionThe defendants’
requiredequity” claim,the allowance of the“justice andwhether

chargeable culpable neglect.not with Thewasif the creditoreven
equitable remedy. originalancreates Theby its termsstatute

1872, 7, 2) proceedingc. s. enacted that the be(Laws shouldstatute
change wording “petition,”the of to as theequity,”in andby “bill

merely (Comm’rs Rep., S.,P.reads, 1890,is verbalnowstatute
given“equitable bythat relief isThe construction190, 27).s.c.

out of statute of limitations”by excepting certain thestatute cases
625, 627), applicableN. H. is therefore to the62(Powers Holt,v.
. phraseology inform­ A statute of identicalpresentinstatute its

require principle ofrecognizedheld to somewas firstMassachusetts
support claim, in addi­to the allowance of thejurisprudence,equity

Allen,neglect. Child, 12culpablefrom v. 333.freedom Wellstion to
operationto have been “Its isappears later modified.the viewBut

seasonablyto due tothe failure sue wasto cases wherenot limited
ground equitableaccident, or mistake as would be a forfraud,such

Ewing 97, 102,King,no statute.” v. 169 Mass.if there wererelief
Miller, 535, It is concludedFarringtonin v. 225 Mass. 537.affirmed
may against partbe allowed the unsettledclaimthat a meritorious

not to and hasdelay is due the claimant’s faultestate if theof an
against the claim.unduly the estate’s defencenot affected

arising fromtheory right subrogationof a of theplaintiff’sThe
equity supportmoney principlehas no of to it.loaneduse of the

uponsubrogation does not rest contract orright ofWhile “The
justice equity”upon principles of natural anddependsprivity, but

yet ofShaw, 356, 357),N. H. “The doctrine subro-(Philbrick v. 61
stranger volunteer, paidorapplied the mere who hasgation is not for

agreementany assignment or for sub-another, withoutthe debt of
legal obligation payment,to make the androgation, being under no

preservation any rightsof orcompelled to do so for thebeingnot
Sheld., Sub., s. 240.” &c.own. Contoocook Pre-property of his ’

plain-574,H. 578. The basic defect in theHopkinton, 71 N.cinct v.
rightsno oftheory the creditor had other than those atiff’s is that

respectin to the debt to the borrower. Hegeneral son’screditor
dischargeprotective interest to the debt. He haddutyno orhad

assignment from the borrower when the son’s debtrightno to an
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right.subsequent occurrence created the Thenoincurred, andwas
acquiredsecurity byof an asset theadditionalplaintiff seeks the

agreementmoney byhim the creditor. Noloanedtheborrower with
uponno the forsecurity,the trust asset theto furnishbeing made

itimpressed. The borrower held free andwascreditor’s benefit
rights of the creditor. Since the foundation forspecialanyofclear

has noplaintiff’s positionthe merit ofsubrogation fails,invoking
justice.equitable

plaintiff, partythird wasby the the undercases citedIn all the
Herrick,In Keene &c. Bank v. 62 N. H.plaintiff.obligation to the

signer note,of a andparty was an accommodation174, the third
paymentavailable forprotect him was heldsecurity given him to

Association, 305,N. H. and Sanders v.v. 68In Huntof the note.
inprincipal each case had485,N. H. the debtorCo.,Insurance 72

liability upondefendant, the whichindemnity from thecontractan
Long, 458,In v. 79 N. H.Tonerto the creditor’s benefit.inured
equity byin to one whosurety on a bond extendedliability of athe

obligor discharged part of the latter’sprincipal acontract with the
liabilityobligee. no eitherobligation Here the son assumedto the

liability to the creditor.forsurety or as indemnitor his father’sas
to thehe is entitled relief underplaintiff’s contention thatThe
adversely him.must be decided tounjustof enrichmentdoctrine

University Forbes, 17,v. N. H. 19-21.American 88
of defendants have actedhas found that none theThe court

undischarged,mortgage to his father remainsfraudulently. The son’s
lost, the remainsalthough appearsnote to have been debtand the

Itdeposition.in his thereforeunpaid. The son has so testified
is inestate,the which unsettledremains as an asset of borrower’s

fullyto have been set-respect appearsto it. The estate otherwise
duty present repre-of thestanding case,In of it is thetled. this the

to collect the son’sof the borrower’s estate to undertakesentatives
securing byit orthrough mortgage otherdebt foreclosure of the

available,steps. proceeds of the collection areeffective So far as the
claim, withthey applied satisfy plaintiff’sto the allowanceshould be

mortgaged may inadjustment propertyfor such as the haveor value
present representa-Only plaintiffsatisfaction. the and thepartial

bill, which should beproper parties to thetive of the estate remain
dismissed as to all others.

discharged.Case

All concurred.


