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Starr, (Mr. WymanWyman, Booth, Wadleigh Langdell& orally),
plaintiffs.for the

Sleeper,H. for theWilliam defendant.

Allen, brought by plaintiffJ. is individuallyC. The action the
personalas executrix of her deceased will. In herand husband’s

plaintiff.capacity she is the The defendantcalled roomed and
years upat their home for over and toboarded fourteen the time of

mother during partthe husband’s death. His owned home ofthe
period charge anyand roomthe no for rent is made for time before he

nephewthe was a of thebecame owner. He defendant. While
living him paymentswith and his wife she no formade the services

byher supplies.furnished unless her own contributed services and
The motions for a nonsuit and verdict properlydirected were
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law, althoughto the “in the countervailingAs absence ofdenied.
voluntary acceptance. . . the ofconsiderations valuable services

pay yetthem,”intention to forindicates an “as between members
family the mere rendition acceptanceof the same and of valuable

justify promisenot the inference of a pay.”services will to Decatur
250,H.Cooper, N. 253. But facts and leadingv. 85 circumstances

partiesthat theto rational conclusion understooda the services were
gratuitous may be shown to liabilitynot to be establish for them.

305;N. H. McConnellv.Page Page, McConnell,v. 73 75 N. H. 385.
evidence, probativewhile it is far from pointAs to the to the of

conclusiveness, itconvincing is deemed forsufficient a reasonable
agreement payment.of an enforceable for plaintiffinference The

toldthat the defendant her and her theytestified husband that
properly reimbursed for all” their everything”“would be “trouble for

they That the statement referred to“did.” the services for which
sought, properrecovery conclusion, although mayis is a it not be a

necessary alsoone. She testified that she and her husband both
payment. And there was evidence ofexpected understandingthe

partiesofexpectation all the forand remuneration. Without ex-
supporting maycertain facts or evidencetended review be noted.

“somethingmany occasions, particularlywhen niceOn and kind for
done, plaintiffthe defendant remarked that theher” was and her

repaid.” means,husband would be “well She had substantial and
theyhusbandplaintiff ampleand her understood that werethe to

apay depend-services. She was widow with nofor the children or
provision plaintiff’sShe made a will which contained for theants.

destroying it hishusband, placeafter death. She owned a which
plaintiffs’home until she went to live athad been her the home and

only occupancy.thenceforth made transientof which she Her sister
plaintiffs’in the there,owned and lived home when she went and she

plaintiff’sit after her sister died until the death of thedid not leave
yearsthanhusband more five later.

argues personal propertythat “no contract to willThe defendant
having shown, assumpsit uponthere could be no action inbeen based

testamentaryexpectation ofmere benefit.” The answerunsatisfied
expectation of benefit was not limited to such meansis that the and

thoughtpayment.of It was not the that there would bemethod
arranged by will, payment expectedpayment provided it were but was

bequest understandingit wasalthough no for made. The was that
byincurred, dischargeable payment, whether or not a willa debt was

provided discharge.foracknowledged the debt and its



45

payment, the courtexpectationAs evidence of the husband’s of
presentwould have toplaintiffadmitted his statement to the that she

the if he died before the defend-defendant with a bill for the services
testamentary provision foranyant and the defendant revoked

to apayment. competent,was as the relatedThe evidence issue
of reasonSmith,state mind. Mitchell v. ante 36. For the same

plaintiff by her husband tothe evidence of another to thestatement
the him she made a willeffect that the defendant had told that had

favor, competent. onlyin his on the issue of hiswas It was offered
expectation, truth of his statement. If itsproveand not to the

subject prejudice rule,admission trial court’swas to the undue the
discretionary authority improperly as matter ofwas not exercised
law.

Exception testimonywas she receivedplaintiff’staken to the that
compensationno independently general earningsthe of the storeof

which kepther in the of she Ithusband and conduct which assisted.
was tendencyadmitted for its to show husband’s “attitudeher
there.” If it properwas too remote to be received on a issue of some

husband, yet perceivedattitude of the notit is how it could have
prejudiced suggestion plain-the The it thedefendant. that showed
tiff to in money,be need of of fanciful.some the defendant’s seems
Her lack of means, if it an fromissue,had been could not be inferred

lack salaryher of in For shows,the store. all the case she and her
may mayhusband do,have been well to and she have received his

uponestate his death.
exceptionThe promiseto ofevidence the defendant’s of reimburse-

ment for all that for iswas done her also overruled. As has been
said, promise capablethe ofwas reference to the services for which
recovery is sought, and whether it had forsuch reference was the
jury’s determination.

exceptionsThe plaintiff’sto evidence of the information about the
understandingdefendant’s tomeans and her that the defendant had

sufficient pay services, argued,means to for the nothave been and
goodno sustaining suggested. per-reason for them is It was also

plaintiff testifymissible for the to expectationto her husband’s of
payment. His of mightstate mind was a fact which be made known

byto her Althoughhis said,statements to her. she heard what he
yetwhich hearsay,therefore was it was a disclosure of his attitude

to which Knowledge may gained byshe could bear witness. be
hearing ways.as in limiting hearsaywell as other The rule the use of

inapplicable.evidence is
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plaintiffAfter her husband’s death the asked the defendant whether
will forprovision stand,of the latter’s reimbursement was to andthe

receiving answera non-committal said she wouldon therefore be
a the The wasobliged present competentto bill for services. evidence

by bequestexpectation paid,of her to be if not a inon the issue the
will, inthen some other manner.defendant’s

plaintiff byher died the was asked theSoon after husband defend-
keptgivenshe to be in husband’spapersif the had the safe wereant

plaintiff replied affirmativelyThe and said shethere. wouldstill
according expressedto theeverythingout defendant’s wishes.carry

light parties.on the thethrew some relations betweenThe evidence
helpful, neither it harmful. Notoo remote to be was meritIf it was

impressargument uponin that it tologic is contained the tendedof
plaintiff entitled, regardlessthe was ofjury the view that a con-the

testamentary provisioninfor the services lieu oftract, to allowance
by defendant.therefor the

to that theexceptionsof relate evidence defendant hadA number
competent bearingin its relevant onmeans. It wassubstantial

thepay for she received.expectation to services Herher own
helpinga topay a was circumstance show herability “to verdict”

pay. supportIt also to theexpectingof to tended under-attitude
means,plaintiff takingher husband she hadstanding of the and that

of their information. Thein with the evidence evidenceit connection
bystrengthened proof correctness,of itsinformation was andof their
weightto the of of theirhad added the evidenceproof that she means

understanding to such effect.
ofexceptions to evidence wills the defendant made.•Other relate

understandingrelevantly on her whether theboreThe evidence
obligationan togratuitous imposed payor on her forwereservices

provision plaintiff’sfor the husband was onher thethem. While
tendency toand thus had some indicatethat he survive hercondition

obligation,of it was nevertheless alsoshe had no further sensethat
liability soughtwhich torecognitionof a of she defeatindicative

tojuryThe were entitled considerif the condition were not fulfilled.
they thought the issue.for such as it had onthe evidence value

for services she with-Shortly the received the billafter defendant
inmoney greatly of the amount of thefrom local banks excessdrew

topurpose was to enable her use it andbill. She testified that her
thebeing up.”it The withdrawals had naturalprevent from “tied

any judgmentplaintiffit the to collecteffect to make difficult for
con-upon bill,the and the defendant’sbroughtobtained if she suit
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ansusceptible she feared such outcomewas of an inference thatduct
capable ofliability,If of it wasof a suit. not a direct admission

inor doubt theas of weaknessacknowledgmentconstruction an
recognition of somestated,defence, or,merits of her otherwise as a

the issueprobable relevant onvalidity the claim. It thus also wasin
Onliability. eithercredibilityof inher her testimonial denial of

might not considerground it was not of such frail that theforce court
prejudiceTherange legitimateit within the of cross-examination.

thereby necessarilyincurred was not undue.
in herException the defendantquestionwas taken to a asked

plaintiff’sthecross-examination as to her intention to disinherit
notquestion wasThehusband her.because of what he had done for

suggestion.orandanswered no informationimpropercontained
exceptionThe is overruled.

toby her andThe defendant a for furnishedfiled set-off services
disallowed, butin plaintiffs’an amount of It wasexcess the claim.

in deter-charge requiredthe court’s of the servicesconsideration
of themining assessing the valuetheywhat inallowance should have

defendantTheproper.services to her. wasfurnished This course
was boundintroduced no Shesupportevidence in of the set-off.

toway, for themby testimony: thought payher “I never of either
plain-I thepay therefore,me or The not whatthem.” wasissue

her, taking into accountworth,tiffs owed theirbut what services were
to way.what she did herearn

isitexceptionsthe whichOf to are toargument, four statements
thethe The shows thatsupport.claimed does not recordevidence
thefromstatements inferenceswere warranted either as reasonable

soughtor as nowexceptionsevidence assertions it. aredirect of Two
objections madesupported groundsto be on than those of theother

argument Theyto the the trial.at are therefore unconsidered.
yetargued friendly,It was although partiesthat the had been

changed herplaintiff’sthe death theafter of the husband defendant
pastofwill in favor of herspitea relative in of closenessand the

amembership in In examinationplaintiff’s family.the her direct
anywitness for the told thatdefendant that she had beentestified

againstmoney rulethe defendant left Thegowould to the relative.
inhearsay respect testimonyevidence in not invokedto the was

objection. evidence, andargument bysupportedThe was thus the
dischargelegitimatewas to theplaintiffs’ positionsustain the that

testa-obligation longer byof the forprovideddefendant’s nowas
mentary arrangement.
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argumentIt was said in that the defendant had made wills which
producedwere not in qualifiedevidence. The statement was to

any destroyedexclude plaintiffswills. The had introduced evidence
relating to the wills, properand it was to comment on the defendant’s

produceto givefailure them or ofevidence their contents as an ad-
mission that plaintiffs’ uponthe subjectevidence the was true.

“argumentIn plaintiffs’ counsel said: ... if plain-Mrs. Blake [the
could have known will, changethat there was atiff] a in will inthe

probabilities. ..1936 the are that Mr. Blake deceased[her husband]
changeknew of the in the will.” The mightanachronism that one

know living changewhile of a in a will destroysmade after his death
any validity argumentto the in its phraseology.literal But the
context changemakes it clear that the into, namingreferred the
plaintiff’s husband the executor,defendant’s uponwas made the
death of her sister. orWhether not the husband it,knew about
may conjectural.assumed tobe be ifBut the unsup-statement was
ported by the evidence, no inference adverse to the defendant could
be drawn from it. No specifiedreasons have been in assertion of its
prejudicial effect, regardedand it is as harmless.

argumentCounsel in testimonyattacked the of a witness and said
the defendant had objectionreiterated it. On that she had not con-

partfirmed of the testimony, argument,the as the record is con-
strued, qualified anywas to limit significance it parthad to a of the
testimony objectionto which bythe of reiteration the defendant

applicable.was not beingThe claim of reiteration thus in effect
objectionwithdrawn so far as argumentthe went, thoughit left the as

the claim had not been made.
argumentIn counsel discussed the defendant’s dividend checks,

which, separatelywhether large small,or specifiedwere said to total a
amount. The harmless,statement was ifeven it was not a fair in-
ference from the moneyevidence There was includingevidence that
the checks or proceedstheir inand the amount depositedclaimed was

savingsin her bank accounts, itand was shown how much these
were,accounts in proof of the claim that she had substantial means.

plaintiffsThe conceded eventuallythat the dividends partformed a
savingsof the deposits,bank enoughwhich were to show substantial

means, and the evidence of merelythe dividends was cumulative
upon the issue of means. That issue was not of their full amount

only theybut that were adequacy paysubstantial in to for the services
the defendant received.

The excepteddefendant chargeto the in its statement of the bear-
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plain-a Thepay through provisions of will.any promise toing of
made, it was not apromise wasthat while such aposition istiffs’

It inpayment.a of wasrespectin to such methodcontractual one
the servicesshowing parties thatto in that all understoodaidevidence

damages providing paymentforgift. notnot a No claim for forwere
prom-was thuspaymentis made thatby is made. Claim whilewill

ways.payment in The claimised, promise not exclude otherthe did
mightmight not bepromise pay,to orunconditional whichis of an

of whichperformed by bequest payment,of the evidencea but
by promise bequest.of thereenforced thewas

liabilityof with suffi-charge expressto ruleThe is considered the
jury. was wheth-clarity intelligible to the The basic issueto becient

gratuitous. jury were in-compensable or Theer the services were
testamentaryrelating promise ofthat the evidence to astructed

thatemployed passing uponin issue.provision paymentfor was to be
thethe of issuepartof a selected of court’s discussionThe criticism

validity regard paidis to entire discussion.loses its when the
circumstantial, thoughtisevidence, though largeinThe measure

finding promise payto in the mannerto warrant a of asufficient
theytestimony plaintiffsthat the told theclaimed. The defendant

everything”“properly for all forwould be reimbursed” their “trouble
might lightin of all thedid, promisefound a thethey be to be such

her statementwhich the situation in whichcircumstances formed
made.was

exception,requests, subjectdefendant made other toThe denied
objectionby ofrecord, bybriefed omissionnot shown the but and

plaintiffs. for assertion ofby groundsto the No theheld assented
respect appear.or Somepresentederror in to a number of them are

amplifiedgranted merely havecalled for instructions which if would
expanded charge in a demanded.and the manner not considered

disposed by exceptions whichrulings uponare of withSome the other
they are affiliated.

notrequest ruling personallyfor couldplaintiffOne was a that the
liability plaintiffsThe is uponrecover. action a claim of to the

aboundingis her hus-jointly. plaintiffThe evidence the andthat
furnishingcooperated together incoupleand acted as marriedband a

runninginhome, partthe services. If she did not own the she took
buy for andpay food, preparedit. If she did not and it wasthe

general management. expectationserved under her household Her
payment might by payment husband, but herof be fulfilled to her

gratuitous thereby follow. Theservice for the defendant did not
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liability defendantof thepoints to noof the evidencetenorwhole
her hus-plaintiff andtheseparate or divisible as betweenwhich was

joint, and notasbeing it ran to themliability found,Theband.
several creditors.

on the verdict.Judgment
All concurred.
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