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Parker a.William Straw & Receivers.
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(by brief), plaintiff.for theSullivan & Sullivan

(by brief), for the defendants.Alvin A. Lucier

Company maintainedManufacturingAmoskeagPage, J. The
of the com-protection for somepurpose of firethe reservoir for the

filed a24, 1935, companythepany’s buildings. On December
admitting in-Bankruptcy Act,petition 77B of thesectionunder

acompany was decreedsolvency seeking reorganize.to Theand
by the States District Courtbankrupt January 20, 1936, Unitedon

principal business of theThefor the of Massachusetts.District
verytextiles, it hadcompany the of butbeen manufacturehad

19, 1936,in Onholdingssubstantial Manchester. Juneestatereal
reportto ascertain andspecialthere was to mastera reference a

Early Julyin masterthereorganization possible.whether was
liquida-impossible and recommendedreportedfound and that it was

tion forthwith.
of thethatJuly 1936, the Court ordered the estate21,On District

FredericJoseph Carneycompany liquidated appointedbe P. andand
drowning plaintiff’sthetemporaryC. The ofDumaine receivers.

days Dis-later, theAugust 11,on 1936. Threeintestate occurred
Carney andtheappointed Straw,trict Court as trustees defendants

the20, 1937, thatwrit, allegesDumaine. DecemberThe dated
suchadjacent permittedbeen intoreservoir land had to falland the
pre-thedisrepair this factdangerous,as to be that was known to

defendants,decessors in office of the servants neverthelesswhose
plaintiff’s upon premises,invited and goallowed the intestate theto

deceased,and that the becausecare,while in the exercise due andof
wasoffice,of the negligence predecessorsof the defendants’ in

drowned.
andUpon entry writ,the the appeared speciallyof defendants

pleafiled their couldjurisdiction, groundto the on the that no suit
Thepermissionbe maintained without of bankruptcythe court.

defendants moved that be proceedingsthe suit dismissed or the
Thestayed permissionunless or until such should be obtained.

was 19,motion denied on March 1938.
permissionNo for in theliquidate plaintiff’sleave to the claim

Superior theCourt was ever ofobtained from the District Court
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by the latterdischargedwere courtThe defendantsUnited States.
17,November 1938.on

liquidationthemay be that the funds derived fromIt assumed
fully thebankrupt’s were distributed when trusteesthe assetsof

law, thoughofdischarged. may be as matterIt further assumedwere
than nominaldecision, longerare no morethat the trusteeswithout

But thatwhom could collected. doesparties, from no execution be
necessarily Superior jurisdiction. Fordeprive the Court ofnot

byonly, “it is the defendantspurposes of this transfer admittedthe
coverage respectsasthey provided forthat as Trustees had insurance

this accident.”
company(1) that, insuranceBy althoughthis we understand the

in courtrepresented byit is counsel andparty defendant,not ais
ques­jurisdictionalobject to determination thepresentcannot a of

reserved,coverage liability theretion; (2) that, questionsand of and
entirely independent of the bank­insurance fund of the assetsis an

subjectby or torupt bankruptcyand not controlled the court
Ifby bankrupt.distribution that court as an asset of the these

assumptions true, broughtbe becompanyand the insurance should
byparty proper equitable plaintiffin a couldproceedings,as the

any onlyapparently judgment may providedcollect he thatobtain,
jurisdiction Company,pendingthe court has of the Bosse v.action.

reaching fund,H. thebeing88 N. 98. That local law as ofthe to the
apparentlyit would in the Texas &c.be sustained courts.federal

Railway 81; Railwayv. v.Johnson,Co. 151 U. S. Co.Texas &c.
Adm’r., 192;636;Bloom’s U. Hanlon v. Smith,164 S. 175 Fed. Chi­

cago &c. R. R. Hulbert, principle,Co. v. 205 Fed. whichThis248.
applies receivershipwhether presentedor not the claim is to the
court, begun dischargeand whether ofthe suit is or thebefore after
receivers, has been recognized by Denver &c. R. R.also state courts.

Gunning, 280; 19;Co. v. N.Railroad,33 Colo. Lassiter 163 C.v.
CityKansas &c. Ry. Latham, 717;Rep.Co. v. 182 HawkinsS. W.

Railway,v. 202 S. Rep.W. 1060.
In possibility recoveryview of the plaintiff maythat the aenforce

without recourse bankruptcyto the more than a mootcourt, it is
question by entry Superiorwhether of pendingthe the theaction

jurisdictionacquiredCourt of the defendants.
In so far as bankruptcy jurisdictioncourts have overexclusive

appointees,their jurisdiction uponsuch is the necessities ofbased
the case. The proceedings in inbankruptcythe court this instance
passed through phases. During phasetwo successive first thethe
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looking towardsproceedingspurely equitableproceedings were
Thisof business.reorganization and continuance thethepossible

bank-July 21, 1936,on when thebegan,ended, and the secondphase
in order thatproperty be soldruptcy decreed that the trustcourt

parties in Thereafterthe interest.might be a distribution tothere
lookbankruptcy courtof that thethe case demandedthe necessities

largest pos-thepreservation of the assets andto the distributable
attaining endsway of theto the creditors. Onesible distribution

frompropertyreceivership stages protectin was to thethe bothof
thatpresumedIt isplaintiff’s.as to bedepletion by such claims the

insur-appointed July 21, 1936, procuredontemporary receiversthe
thethat whenpresumedin It towith that mind. is further beance

temporary receiversapproved accounts of thebankruptcy court the
wasof insuranceappointed,of the cost suchand the trustees later

for theexpenselikewise approved propera of administrationas
ofultimate benefit the creditors.

thewas underit not that fund itselfBut does follow the insurance
nocourt hadbankruptcythe court. Thejurisdictionexclusive of

thefund fornecessarily power over theexclusive of distribution
appears, theAs aspreservation equitiesof of the creditors. farthe

equit-’hasonly insurer who anplaintiff personis the other than the
priorin the had such an interestable interest fund. If the receivers

in-estate, it anby bankruptcy wasto distribution the court of the
only forduty preservefrom their to the whole estateterest derived

discharged byduty having presumablycreditors. beenthe That
thatcomplete orders, might arguedit bedistribution under the court

any incidentalbankruptcy purelynever more than athe court had
its continuancejurisdiction procureto the of fund andcreation the

being finaldischargedin until the were and distributiontrustees
bankruptcygeneral thecreditors;made to the that the action of

bankruptcyassumption; courtuponcourt was based this that the
aitself, asjurisdictionnever to the fund andassumed have over

jurisdiction its dis-matter of law could have had no to determine
as inter-plaintiff’s positionin had chosen antribution unless one the

to this the firstjurisdiction. know,venor claim such As as we isfar
Thereasoning adopted.to incase occur which this line of could be

question ofupon Therefore,not theplaintiff urgedhas it us. since
jurisdiction may grounds, we contentuponbe decided narrower are

raising question decidingthiswith broader without it.
plaintiff’s uponThe in of thewas section 66case briefed reliance

(U. 125, inAnn., 28, originatingJudicial Title s. sectionCode S. Code
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That section reads thus:3, 1887).Judiciary of MarchAct3 of the
by anyappointedany propertymanager of“Every orreceiver

any orrespect of actmay sued inbeStatescourt of the United
with suchconnectedcarryingin on the businesshistransaction of

in which suchleave of the courtpreviousproperty, thewithout
subject tosuit shall bebut suchmanager appointed;wasorreceiver

manager orin which suchof the courtequity jurisdictiongeneralthe
necessarymay to thebeas the sameappointed so farreceiver was

justice.”ends of
the con-in connection withraisedquestions will beA number of

facts before us.to theapplicationof statute and itsstruction this
bankruptcy?inagainst trusteesto suitsapplyI. the sectionDoes

officers of the courtsuchenough to includelanguage is broadThe
equitable proceedings.purelyinappointedas well as receivers

sense,in the narrowmay be receiversbankruptcy notinTrustees
description of “receivers” andgeneralwithin thetheybut do come

nearlybeen concededapparentlyAccordingly it has“managers.”
against temporaryapplies to suitsunanimously that the .section

747;Co., 102 Fed.KellyT. L. &c.In rebankruptcy.inreceivers
Mfg. Co.,Berger&984; In re KalbCohen,Kanter 121 Fed.In re &

165 Fed. 895.
1932,in the Circuit969,(2d), decidedCompany,In v. 59 Fed.Vass
that the statuteCircuit, positionthetookAppeals,of SecondCourt

reasonbankruptcy.in Theagainst a trusteeapply to suitscould not
unsuspected construction“Until some hithertoassigned was this:

inagainst a trusteeMargolies, an actionupon Riehle v.placedis
inbrought the bank-own,his must bebankruptcy for transactions of

elsewhere; itliquidate concernsgives leave toruptcy court, unless it
against bankrupt,theas a claimof the assets as muchthe distribution

only is.”justiciableis as thatand
andof the naturequotation is a statementThe last clause of the

priorof the federal courtsequitable jurisdictional rulereason of the
efficacy depends entirely upon the3, presentItsto March 1887.

To thegive the statute.Congress to toscope that the intended
in thechanged the rule. The courtdesigned, statute hasextent the

Margolies,Riehletheory that v.gone uponto have theVass case seem
applicationupon a distinction between theS. decided279 U. 218 was

equityin and to suitsJudiciary againstto receiversof the Act suits
case, it,readRiehle as weagainst bankruptcy.in Thetrustees

with the effect of aThe case had to dosuggests no such distinction'.
uponsubsequent receivership,toin a state courtjudgment, obtained
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receivership.prior It was heldbegun against debtor toa suit the
bankruptcy court in some toenabling a instancesthat the statute

adjudication,begun against bankrupt prior tostay theproceedings
questionThereceiverships equity.in didapply in ofdid not cases

of 66 of the Judicial Codeuponnot the construction sectionturn
upon entirelybankruptcy but that of an distinctapplied cases,as to

statute.
case,opinion in the BiehleBrandéis, who wrote theMr. Justice

ofby the of the Circuit Courtappear to be troubled doubtsdid not
parte S.Baldwin,the in Ex 291 U.Appeals. opinionlater wroteHe

against inin a state court trusteesThis involved action610. an
nothat the state court hadsuggestedIt was notbankruptcy.

cases,apply bankruptcyinjurisdiction did notbecause section 66
way dispose the case.easiest to ofthough that would have been the

that the suit was aimed at deter-upon pointThe turned thedecision
bankruptcy, questiona of which themining the of the trustee intitle

jurisdiction section 66. Whilebankruptcy court had sole even under
distinctly appliesheld this sectionSupremethe Court has not that

sayingagainst bankruptcy, it theto in has avoidedsuits trustees
forfairly applicabilityhave assumed itscontrary, and seems to

argument.purposes other than mere
and a court have heldCertain United district courts stateStates

against bankruptcy.inapplicablethat is to suits trusteessection 66
Grocery 12Smith, 1014; Co.,In re In re James Butler Fed.121 Fed.

Stephens(decided Co.);inSupp. Second Circuit since v.851 the Vass
found in aWalker,v. Ala. The most recent case of the sort217 466.

Supp. 681, whereScandrett,court is v. 19 Fed.district Anderson
against in of forbankruptcythere a suit a railroadwas the trustees

frogs.infringement patent in use It was saidof a the unlicensed of
ofoperationthat a did with the the railroadsuch suit not interfere

possession property;or the of the nor did itownershipwith and
reorganizationdelay bankruptcyor under section of thehinder 77

act, by ofbankruptcynor with the the court dis-determination
chargeable claims.

Upon authorities, thea view of all the we think that defendants
properly providedwere sued in court of actionthe state the cause

applies.uponwas ofbased some act theirs to which section 66
toconsidered,Whether this was such act next be and as thatan will

questionstwo must be answered.
II. inmayUnder section the trustees be sued a state court66,

negligencefor predecessors allegedacts of their in trust? The act of
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days accidenttemporary Three after theof receivers.was that the
The or trans-appointed trustees. words “actwerethe defendants

rightbusiness,” do not limit the tocarryinghis on theof inaction
ofof arose from thethe cause action the conductto cases wheresue

analogousagent. is somewhatpositionor his “Hishimselftrustee
. willsole, respect to which . . actionscorporationof a withto that

action... causes ofby the actual incumbents foragainstandlie
theagainstoffice . . .accruing predecessors in Actionsunder their

. . . and hisagainst receivership,in law theare actionsreceiver
. . .negligences are official.contracts, misfeasances, and liabilities

by for the and transactionsright given the statute to sue actsthe[So]
. . . The is frivolous.”receivership is unlimited. defenceof the

Lochridge,141 U. S.v. 327.McNulta
carrying onbased “inupon which was oneIII. Was the act suit

property?”with suchbusiness connectedthe
deceased, ofaccident to the the manufacturethe date of theAt

hydro-electric of the bank-planthad been abandoned. Thetextiles
Servicegenerating contract with Publicrupt was current under a the
in theirHampshire. temporary hadCompany of New The receivers

duty keepothers it to the assetswatchmen and whose wasemploy
being rented,bankrupt intact. Certain of the real wasthe estateof

collecting reservoir,The wherewere rents. de-and the receivers
allegedthrough negligencethe of the re-came to his deathceased

protectionbeing purpose,”maintained for its usual theceivers, “was
of fire.estate in caseof the real

guilty manage­the receivers were of a tort in theThe claim is that
Generally speaking, maythe beof the receiver suedment reservoir.

jurisdictioncompetent actingfor his whileanyin court of tort as
in The(or employe receivership).tort of his the St.receiver the

671; Railway, 523;Central &c. Co. v. Fed.Nicholas, 49 Fed. Trust 59
Cox, 593;145U. S. v. Corporation,&c. Co.v. Berwind-WhiteCo.Texas

Kreis, true, thoughAtkinson v. 140Ga. 52. This even726;Fed. is228
operation of a negligenton is the and thethe business carried railroad

supply repairof a reservoir toin maintenance locomotives and aact
purely appointing mayto the business. Theshop is incidental court

necessarysuch actions as far as is toin some cases control ensure
equitable (Smithreceivershipdistribution of the fundsprompt v.

647), but noCompany, occasion, apparently200 Fed. there was and
attempt, considering.in the we are asno to do so case The rule to

equallyapplies allegedthefor torts where tort of thesuits receiver
one, onlyoriginal continuingbut of annot an consists unlawfulis
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Meyerreceivership.originated before thethatnegligent conditionor
TheMont.Mills, 25 391.83; v.L. RobinsonN. J.Harris, 61v.
mayFed. 274Schlapback, 81in v.contrary Jonesseemingly result

ofwas onequestion involvedthetheory thatupon theexplainedbe
thetitle toinvolving theAll casesreceivership property.to thetitle

in the solecontrol, areorpossessionitsreceivership property, or
U. S. 610.parte Baldwin, 291Excourt.appointingof thejurisdiction

of contract forby receiver amaking thethat theIt been heldhas
carryinginnot a transactionreceivership property isstorage ofthe

to theact relatedproperty. “Hissuchconnected withon business
anytono relationbut hadproperty,of thepreservationcare and

Mfg. Co., 165BergerKalb &by him.” In reoncarriedbusiness
by the defendantsuponcase relied895, This is the sole897.Fed.

making of a contractthat theisquestion. Our commentupon this
theit relates toand that asof the receiver“business”of that sort is

directly with such“connectedproperty, it ispreservation of the
Kalbsupport the case.found tohas beenproperty.” No other case

insued aA receiver can beis this.Usually.the distinction made
anyin case whichappointing courtof thecourt without leavestate

ofin the conductfor some actagainst the receiverseeks to recover
orif involves title torequired the suitreceivership. But leave isthe

control,hands, use, itsin receiver’s itspossession propertyof the the
proceeds.liquidation of theor the and the distribution

by theholding possessiona ofThus, if is no more thanthere
U. S.Tyler,In 149rereceiver, this is not an “act or transaction”.

for someonly the receiver is suedapplies164. The whenstatute
Plowwrong I. Worksby him or some done. J. Casecontract made

object of thejust onlyFink,v. In the case cited the81 Fed. 529.
receiver,theright propertyto adverse tosuit was to establish a

damages forrequired. a suit forand of course leave was And so
statebrought in theproperty may not bethe receiver’s detention of
sug-The testRailroad,without Lovev. 178 Fed. 507.court leave.
withliquidate incompatibleisgested rightis whether the to the claim

rights of the owners or creditors.possessionthe receiver’s or the
directlyMalott of action whichShimer,v. 153 Ind. 35. Causes

in thereceivership cannot be suedaffect the administration of the
v.Dickinsonappointingof the court.state court without leave

Supp.Fed.Company,&c. v. 10Willis, 171;Fed. American Co.239
1002; certiorari(affirmed appeals, (2d),512 in circuit court of 76 Fed.

760).denied, U. S.295
of theapply onlyit shall to actsThe intent of section 66 is that
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custodyhim,to hismay imputedbe afterashimself, or suchreceiver
involving title tonothing to do with actionsIt hashas attached.

(certiorari(2d),Company,v. 9 Fed. 213Fieldproperty.the trust
a of a railroada mere of receiver676). And failure271 U. S.denied,

receivership is notprior to thea service discontinuedto resume
actsreceivership assets forforfeiture ofa suit for theact,his and

with-brought in a state courtmay not beappointmenthisprior to
garnishmentU. Nor doparte Baldwin,Ex 291 S. 610.out leave.

any or transactiongrow of actagainst a receiver outproceedings
of the re-They administrationinterfere with theof the receiver.

v.776; Republic &c. Co.Chakos, (2d),In re 36 Fed.ceivership.
(2d), 639.Company,50Fed.

of demarca­is with this linehistory of the statute consistentThe
ofthe administrationdirectly interfering withsuitstion between

upon acts of the receiverreceivership are basedand suits whichthe
title,not affect theand which doin course of administration'the
Theof the assets.control, liquidation or distributionpossession,

in theofconsequence the decisionpassage of the statute was the
of aThe receiverBarbour,v. 104 U. S. 126. federalof Bartoncase

negligence in DistrictVirginiain for theappointed was suedrailroad
equit­earnestly that the oldplaintiff contendedTheof Columbia.

with theonly in which interferedrequired leave casesable rule
to affectdesigneda suitjurisdiction appointing court,of the as

court,majorityproperty. The of thepossession ofthe receiver’s
upon areasoning anythat suitcontrary view,however, took the
withoutreceivership propertymight themoney demand reduce

whichof the courtregard rights of other creditors or the ordersto the
they thatproperty. Apparently could not foreseetheadministers

mightthough judgment of the state court be conclusiveeven the
againstnoliability damages,and there could be enforcementas to

court,property appointingwithout of thereceivership leavethe
adjustment equityin of thefull control of thewhich would retain

v.payment.time manner of Riehleclaims and of the andvarious
218, 223, 224.S.Margolies,279U.

pointedin Barton He outMr. Miller dissented the case.Justice
bychancery the courts had unfortunaterules inventedthat the

wrongs were taken out of the common-lawThe of a receiverresults.
proceedings equity,inthey belonged reduced to merewhere andfield

master inhad to submit to trial before awherein the claimants
though of tort achancery jury, the case be one withoutwithout

adoptionequitable jurisdiction. He advocated thesingle element of
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Englishof if chancery opinion plain-the rule: the court was of that a
interferingtiff in improperlya law court was with the functions of the

receiver, prosecution mightof the suit be restrained. inEven cases
liquidate,where the sole business of the receiver was to appoint-the

ing only by injunctioncourt should exercise control proceedingsor
for contempt. rejected anyHe having juris-the notion that court

parties subject-matterdiction of the the properlyand could deny a
plaintiff rights by dismissinghis common-law a suit.

strictlyHere was the apparent Congressissue drawn. It is that the
inintended 1887to adhere to Mr. Wrongsthe ideas of Justice Miller.

of cognizable anythe receiver bywere to be court of competent
subjectjurisdiction, only general equity jurisdictionto the of the

appointing equitablecourt. The construction of the reserved power,
very exceptions,with few has been in minorityaccordance with the
expressedview in the Barton case.

Broadly generalthe respectview is this: with to a suit in a state
for wrongscourt of receiver, injunctionthe there will be no by the

appointing court unless the action tothreatens interfere with the
control of receivership,the functions of the which involves such

title,matters as possession, means and methods of administration,
liquidation, equitiesthe ofestablishment relative and time and
manner of distribution. Texas &c. v. Johnson,Co. 151 U. 81, 102,S.
where it was property longersaid that since the nowas in custodythe
of appointingthe court, there could be no possession;interference with

bleman v. Railway, 335, 338, 339,U. S. stating179 that theGo­
saving clause prompted by principlewas the that the receiver is
not to be byinterfered with a state court in the administration and
disposal property,of the equitiesand that adjustedare to be by
the appointing court, which must determine the time and manner

payment.of To a similar effect are Central Trust Co. v. Railway,
41 551; DillinghamFed. Hawk, 494, sayingv. Fed. saving60 that the

appliesclause only interferingto possession, adjustmentsuits with
of equities, distribution; Louis Holbrook,St. &c.R. Co.v. 112,73 Fed.
holding that expenses receivership adjudicatedall of in the state

paidcourt must be property byout of bulk,sold the receivers in where
the ordering provideddecree purchaserssale that the payshould all

by receivershipliabilities allowed the court, and that court had never
judgmentallowed this longerof the state court and no had control

of propertythe receivers;or the Jones, 870,Willcoxv. 177 875,Fed.
holding by savingthat the clause “the courts of the United States
are ample byclothed with power, injunction, preventto judgment



140

harassing interfering propertyor thea receiver withfromcreditors
1006,Company,Manhattan Trust Co. v. 188 Fed.possession”;in his

liability byadistinguishing incurred a receiver1012, between1010,
originatingacting capacityin official and liabilities other-hiswhile

interferingonlysuggesting appliesthat clause to suitsthewise, and
Registry Company,Limited v. Fed.Investment 204possession;with

right to1022, upholding the of the225 Fed. state court500, affirmed
by receiver,liability reservingthe but satisfac-adjudicate a incurred

may denywhichappointing court, paymentof thedecisiontion to the
inequitable Company,American v.conduct; &c. Co.ground ofon the
holding saving merely “jur-clause237, 240, the reservesthat263Fed.

enforcingof claim ... tothe mode collection of suchoverisdiction
adjustreceivership propertythe andprotect and conserve toproperly

832,Company, suggesting&c. v. 278American Co. Fed.equities”;the
right enjointo of apower the collectionreserved includesthat the

court; Kirtland,v.by in a state Glickmanobtained fraudjudgment
470; Kreis,v. 140 52.Supp. Atkinson Ga.254 Y.N.

anyby this case do not disclose situationpresentednowThe facts
any injunctivejustified processtime the usehave at ofwhich would

prosecution ofrestrain the this suit.by bankruptcy court tothe
ofattempt powerno to exercise the the bank-Moreover, there was

is no res courtcourt, it There over which thatruptcy had existed.
properlyto deniedjurisdiction. The motion dismiss wasnow has

questions jurisdictionof are concerned. Whetheras as federalfar
parties depend uponof properfor want willit should be dismissed

may Superiormake in Courtmotion, any, the theif defendantswhat
upon byinmay brought amendmentpartiesfurther be anand what

way equity. present order isa bill in Theof

Exception overruled.

All concurred.


