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Strafford,
No. 3059.4,April 1939.

v. Albert M. Smart.John W. Jackson

Hughes & Burns F. Hartnettand Charles Burns orally), for{Mr.
plaintiff.the

Arthur E. Sewall and Thomas L. Cleaton orally),Sewall for{Mr.
the defendant.

Woodbury, J. At the first transfer cited above we held that
the findingevidence was sufficient to warrant a of the defendant’s

judgmentcausal negligence, but for him was ordered for the reason
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negligence conclusivelyplaintiff’s contributorythe wasthat shown.
transfer, above, uponsecond also cited weAt the were called to

exception plaintiff’sto grantingthe defendant’s the of theconsider
groundfor a new trial on ofmotion the after discovered evidence.

upon newlyIn that motion the thepassing nature of discovered
fullywas described and discussed and we that itevidence held was

supportto the of grantingdiscretion the court below insufficient
precededmotion. At the trial whichthe followed that transfer and

substantially alreadyone thethis evidence was similar to that con-
by previousthis court at the two transfers and it willsidered serve

purpose recapitulateto principlesno ituseful here. Under familiar
sufficiency of tothis evidence sustain verdict forthe the returned the

is not before us forplaintiff Railroad,reconsideration. Smith v. 88
430,N. H. 432.

defendant, however,for theCounsel contends that at this last
in thetrial, addition to evidence the prior transfers,considered at two

appeared compel findingfacts which a of plaintiff’scertain the con-
tributory negligence as of placea matter law. In first hethe contends

testimony Quinn,of opinionthe referred to in thethat at the second
transfer, is not toentitled belief because there is no evidence from

except himselfanyone presentthat he was and saw the accident.
Obviously, Quinnthe that no one sawfact there is evidence from

mightof drawn,an inference his absencewhich be but such an infer-
requiredis not as a of jury saymatter law. It was forence the to

was,he was there as he said he ifand, there,whether he was whether
he heor not saw the events which described in his testimony.

place pointed plaintiffIn the second it is out that the thisat last
categoricallytestified that he was ontrial struck his left Fromside.

arguedit is steppedthis that he must have inout front of the defen-
right immediatelycar from impact,dant’s the defendant’s before the

opportunityin event no waswhich afforded the to seedefendant the
striking version,inplaintiff time to avoid him. This of accidentthe

testimonyto theopposed case, possibleis all oral in the with the
exception ambiguousof some remarks from one of the defendant’s
witnesses, acceptance not compelled.and its is injuriesThe to the
plaintiff’s mightleft side have been when thrownreceived he was

mightground, plaintiff,to the or it be that the retaining anywithout
memory action, suddenlyof stepshis turned toabout retrace his

he first of his dangerwhen became aware in theimminent instant
preceding impact. jury say uponthe It was for the to theall evidence

the accidenthow occurred.
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defendant, pointing to the evidence thatplaceIn the third the
on Street forview to the west State theplaintiffthe had a clear

mile, pointingand to theapproximatelyof half a admitteddistance
plaintiff’son, argueshis that theheadlightsthat the of car werefact

itwith must havefailure to see and avoid contactthe automobile
upto the to hisnegligent failure look streetbeen due either to his

equallyto hisdid,he saidright all, else,or if he looked as heat
object clearlymust have been in hisnegligent failure to see an which

Railroad, H.1;N. H. Allison v. 88 N. 420.Railroad,v. 87view. Niemi
crossing pro-by the fact that the wasargumentThis is answered

knowledge oflights. In absence of another’sby traffic thetected
anticipate guard againstto con-is bound and itsnegligence one not

(Piateck 402; Daniels,N. H. Miller v.sequences Swindell,v. 84
accepted plaintiff’s193), jury might86 have the testi-N. H. and the

lightan shown for themony he on amber which wasthat crossed
mightcross, theytopurpose permitting pedestriansof and have

himthat drove out around the car ahead ofbelieved the defendant
speed againstandthe at an unreasonableand entered intersection

itlights.command of the Under these circumstances could bethe
plaintiff ordinary relyingin of care inthat the was the exercisefound

inupon failingtraffic to lookout forlightsthe and maintain a auto-
findably nightdriven defendant his on the ofmobiles as the drove

McCarthy H.Souther,the accident. v. 83 N. 29.
objected excepted toThe defendant and the admission of the

plaintiff’s expecttestimony any travelingthat he did not car in an
easterly stoppedto cut out a cardirection on State Street around

lightit lightahead of at a and enter the whentraffic intersection that
admissibility testimony fullyof this sortshowed amber. The of was

in the of H.explained Railroad, 246, 257,recent case Smith v. 87 N.
258.

exception of motion toThe defendant’s to the denial his submit
special jury presents questionissues to no ofthe law. “Whether
justice required specialor submission ofconvenience the such issue

question justice. appearwas a for the trial It does not that there
any Bridges Company, 220,was abuse of v. 85 N. H.discretion.”

Putnam v.231, cited; Bowman, 200,and cases 89 N. H. 206.

on the verdict.Judgment

All concurred.


