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(Jordan 424;of 44assignor’s Gillen,the whole v. N. H.interest
22Davis, 27). judgment,Baker N. H. As to ofv. the balance the the

theyno of in trusttrustees claim interest their own. Therefore hold
assigneessomebody. assignorfor If the and the had contracted

ofjudgment security particularthat the should for thebe creditors
assignor assignees deputy sheriff,than their in-other the and the

might bytention have been Denny,executed the court. v.Danforth
25 N. H. But as stands,155. the matter the trustees must be taken
to forgenerally assignor right.hold the balance the or in his No
authority givenappears by assignor paymentto have forbeen the

any particularof this sum to creditors, and the trustees could not
discharge by payment.themselves such Sayward,Leeds v. 6 N. H.
83; Spinney v. H.Company, chargeable25 N. 9. The trustees are

presentin proceedings.the

discharged.Case
All concurred.

Hillsborough,
No. 3063.April 4, 1939.

Annie Reid v.Knox Fred Allard & a.

Fred Allard a. v.& Annie Reid Knox.
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(Mr.& plaintiff.Sullivan Sullivan E. fororally),Thomas Dolan the

Amyot (byH.Omer brief and orally), for the defendants.

plaintiffMarble, gaveJ. The testified thethat she memorandum
earlyAllard in 1928, Top”to the summer of “Hillafter she had sold

there;and had asked toAllard come to Manchester to for herwork
it “giventhat was a “tentative him todraft” and to take home to

wife consider”;his for her to hisnothing bringingthat was said “as to
back”; reported suggested arrangementit that he later that the was

satisfactory,not since he believed he have to be“that would bound
up yetfor life”his and “could if workbe dismissed his wasn’t satis-
factory,” plaintiffreached,and that after this thedecision had been
“ignored” “negligible.”the memorandum as

plaintiff’s sister, home,The inwho lived the Knox testified that
paper bythe memorandum on her thewas written furnished Man-

writingchester for thatUnion-Leader when she was book reviews
newspaper, November, 1928,that she ceased work as reviewer in

seeing paperand that she kind ofpiecedid not recall ever a of that
in the Knox house at Manchester.
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handwritingin plaintiff’sin ink theThe is writtenmemorandum
at thefigures “1934”except penciledfor theis without dateand

kept book of accountsJosephine Allard, who apage.ofbottom the
mighttestified, “Iwrite),norread(Allard himself could neither

writing it.”everI remember ofdate],it but don’thave wrote [the
in ac-figures herthe samefiguresthat the resembledShe conceded

brought thehusbandthat herShe further testifiedcount book.
1934, and that sheevening 15,on the of Junememorandum home

bookright The“wrote it down.”because sheremembered the date
Knox valuble.”Paper15 from Mrs.entry, Reccontains the “June

in thehaving insertedevery indication of beenentrythis bearsBut
entry(1934) previously writtenmarginal date of aunder thespace

The bookfarm.21 of the defendants’relating to the sale on June
notdomany entries whichcrudely kept, however, and there areis

chronologicalappear in order.
gave him theplaintiffthequite positively thatAllard stated

husband,of her15, 1934, presencein theon Junememorandum
justicehim. The trialmemorandum toKnox, who read theColonel

paper waspresent when theKnox “was notfound that Colonelhas
until after theseanything about ithe never knewand thatdelivered

ofthat the sheetbrought.” has also foundwere Heproceedings
usedto thatwas written is similaron which the memorandumpaper
Reidthat Missby plaintiff’s sister, andReid,Miss thein 1928

in ofpaper” Novemberreceiving any of this kind ofmore“ceased
significantthat it is “somewhatyear. He has further foundthat

deed forthey theAllards, 21, 1934,on when executedthat the June
Knox, made noconveying same to Mrs.farm, thetheir South Weare

to the attor-propertyin Union Streetof the fife interest themention
had entirethey well andSullivan, Esq.,L. whom knewney, John

confidence in.”
findings are neces-specialsaid, however,It cannot be that these

that thegeneralcourt’s conclusionsarily inconsistent with the trial
inJune, 1934,into the defendantsmemorandum was delivered

a lifepart grantto themagreement plaintiff’son thepursuance of an
accept thecouldproperty.in The courtinterest the Union Street

delivery of the memorandumgeneral to thedefendants’ assertions as
circumstances.of attendantreject testimony as to some theand their

H.N.Railroad, 83506, 512;H. v.Leclair,Harlow v. 82 N. Watkins
10, 13.

farm inon hisa houseAllard testified that in 1932 he built new
and farm$8,280 the housethat he soldSouth Weare at a cost of and
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his wife couldthat he andin 1934 on her assuranceplaintiffto the
tohavelives would neverin the caretaker’s house all their andlive
heconvey untilunwilling propertyto theagain; that he wasmove

gave himplaintiff him when she“paper” and that the toldareceived
that it was valuable.memorandumthe

followingPresiding findings to theThe Justice in his calls attention
work fortoplaintiffThe was so anxious to have Allard returnfacts:

it Thebought $6,000 $5,500.sold forhis farm for andher that she
early in theplaintiff claims to have writtenmemorandum, which the

by num-property street1928,of refers to the Manchestersummer
cityby the“probably designated”notbers; numbers werethese

theiror afterthe were built at least untilengineer until after houses
houseof caretaker’sbegun; the construction thehadconstruction

1928; theSeptember 4,begun 18, 1928, and finishedon Junewas
21,1928, October20,November and finishedhouse was startedmain

1931,property intoplaintiffThe tried sell the Manchester1929.
object merely to Southnot but returneddidand the defendants

whereupon theagain 1937,it for sale in defendantsWeare; she offered
agent.realshowed the memorandum to the estateprotested and

neighbor defendants, testi-a of thewitness, who had once beenA
eveninghome in onepresenthe was at their South Wearefied that

brought from his work1934, plaintiff Allard homeJune,in when the
wife; Allardpaper his that“presented”Allard then a toand that

Mr.evening “it andthe to him the next and said thatpapershowed
Streetlife-long at UnionMrs. Allard should have a residence there”

theylong as lived.”“as
thesufficiency finding thatThe of this evidence to sustain the

questionbe thedelivered in 1934 cannot doubted:memorandum was
I.weight for Charlesof the of the evidence was the trial court.

Hosmer, Federico,Inc. v. 89 N. H. 378.
decree, however,The must be vacated.

convey in in considerationagreementAn an interest real estateto
Ham v.is the ofto be rendered within statute frauds.of services

sign theplaintiff her name atGoodrich,37 N. H. 185. The did not
nothingis to indicate that sheof the and thereend memorandum

body as aoperatein the of the document tointended its insertion
andAnnotation, 944; 2 Willistonsignature. 937,112 A. L. R.See

Contracts,Thompson, s. 585.
signed atrequired by maythe be“It memorandum statute][the

however, thereplace, top body. signature,in Aany at the or the
as aname, printed,or is to reckonedbe,must and a written not be
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signature adoptedorunless inserted with an intent, ap­oractual
writing.to the . . .parent, authenticate Whether such an isintent

questionto inferred will be at times abe of law and at others ofone
accordingfact, Cardozo,to the J.,circumstances.” C. in Mesibov

v. N.Company, 305, 310.&c.Inc. 245 Y.
questionin in agree-The memorandum was drawn the form of an

containing promises, obviouslyment mutual and was designed for
by parties.all four regardedexecution The defendants it as an

unsigned document. Allard testified that plain-his wife called the
paper signedtiff’s attention to the fact that the was not whereupon

plaintiff, stating just goodafter that itthe “was as as if her name was
signed,” said: Mr. Knox comes Chicago,“When back from I will

sign paper signhave him I paper.”the and will the He testified
yousaid, quick youfurther: “And she ‘When as have moved—As

your little in Manchester, signinto house we will paper,’the but it
couple.... I her of times,was never done asked a alwaysand she

said, busy,’‘Mr. Knox andwas too she couldn’t him,bother so I let
way.”it set that

plaintiff’s paper juststatement that “the goodThe was as ifas
signed”her name was did not amount to a concession that she re-

ofgarded bodyher name in the the document as a signature, but
bythat torather she intended be bound the terms of the memoran-

signedit was or not. require-dum whether This did not fulfill the
of party charged (P. L.,ments the statute. The to be 327,c. 1)s.

merely“must contract,have intended not to to sign.”but Mesibov
Company, supra, 311,Inc. v. No purpose&c. 312. such is here

apparent.
(McCrillisThe oral contract is unenforceable v. Company, 85

165; Bartlett, 313;N. H. Muir v. N. H. Lund,78 Weeksv. N. H.69
78), althoughand the defendants have sold their farm and changed

position plaintiff’stheir in on promise, theyreliance the are entitled
merely to be whole and notmade are entitled to obtain the relief
which the trial court has ordered.

mutuality remedyof not indispensableWhile is in all cases to the
(Ecksteingranting specific performanceof Downing,v. N. H. 248,64

is260), “Equityit the rule that compel specificinvariable will not
byperformance if, performance,a defendant after the common law

damagesofremedy securitywould be his sole performancefor the
plaintiff’s Ames, “Mutualityof the side of the contract.” in Spe-

Performance,” 3,cific 3 1,Columbia Law Rev. 12. The facts of the
support (Chadwickcases cited in of this Chadwick,doctrine v. 121
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Beavers, Ind.526; Ikerd v. 106Cal.580; Perry,v. 130Ala. O’Brien
presentof the case.quite similar to the facts483) are

render-undertaking was theof Allard’smost featureThe essential
(see Ikerd v.of his lifefor the remaindering personal servicesof

properly-beenif had485) the memorandumBeavers, supra, and even
agreement,part of theperformed herplaintiffthe hadsigned and

spe-sinceperform part,hiscompelled Allard tocould not haveshe
ordinarily decreed.of is notof contracts serviceperformancecific

Company,167; Kann v. 81165,H.Company,v. 85 N.McCrillis
541; 25 L. 305.535,N. H. R. C.

71,H.Poole, N. wherein v. 74is unlike that WhiteThe situation
completely fulfilledequity)(plaintiff in the bill in hadthe defendant

per-plaintiff who hasbringing “Aobligation her suit.her before
not have beenalthough he couldpart contract,of theformed his

byperformancemay specificenforcecompelled equity so,in to do
1, 2.Law Rev.the defendant.” 3 Columbia

specifictootherwise entitledFurthermore, if the defendants were
formalityuselessappear to be aperformance, a decree therefor would

authorizing sale of real estate354, 1, 25,ss. theL.,in view of P. c.
proceedings partition.foron

is sustained.plaintiff’s exceptionThe to the decree

Decreevacated.
All concurred.


