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Tobin, plaintiff.for theDevine &

negligencean forduty to defend actionMarble, J. An insurer’s
rule,should, generalas be de­against person insured abrought the

judgment.through proceedings declaratoryfor atermined before trial
Company,362;H. Gibbs v.Garage,Co. v. 86 N.American &c. Ins.
383, 385;Bush,Ins. Co. 88 N. H.19, 21;H. American &c. v.87 N.

Laporte Houle, ante,v. 50.
liabilityprocedure by which aapprovedAnd because this is the

coverage withoutmay ofcompany ascertain the extentinsurance
thereby admitting liability,itsassuming andthe defence of the suit

company taking requisite pre-thepriceno from the foris exacted
haveproofof rests where it wouldliminary steps, and the burden

Travelers Ins. Co.companyif the had defended the action.rested
Martel, 88391; LibertyH. Mutual Ins. Co. v.Greenough,v. 88 N.

recognition in thefor rule receives scantN. H. 479. The reason the
Supp. 606,25Drumheller,Ins. v. Fed.recent case of Travelers Co.

supra, criticized.Greenough,Ins. Co. v. iswhere the case of Travelers
mean, however,not thatGreenoughin the case doesThe decision

invariably proceedingsinproofthe is on the defendantsburden of
notjudgments companyor an needdeclaratoryfor that insurance

rightallege necessary to to aits facts establish itspetitionin all
negative position the claim is without merit“Its thatdeclaration.

isnecessary,is the claim a controverted one.”in order to show that
althoughHence, itGreenough, supra,Travelers Ins. v. 393.Co.

petitionproving coverage,of itsdoes not assume the ultimate burden
againstis if it more than “an order to show causedefective seeks no

yet Borchard,may no claim.”a defendant who have made as adverse
1,4 Rev. 27.“Justiciability,” U. of Chi. Law

86)(Laws 1929, is as follows:declaratory judgment c.The act
may“Any equitable right titleperson claiming present legal or ora

claiming adversely to suchpetition against any personamaintain
theright title, question parties,as andor to determine the between

judgmentthe thereon shall be conclusive.”court’s or decree
any might“In which beorder to avoid the consideration of case

of the case musthypothetical, it has held that the factstermed been
133, 134,clearly Declaratory Judgments,Borchard,be set out.”

fromplaintiff anyhas to state factsand cases Here the failedcited.
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actuallyis assert-Lockethe defendantwhich it could be found that
asserted,ifclaim,hisrights or thating plaintiff’sa claim adverse to the

is without merit.
in contention.”matters notright adjudication of“There is no to an

ofthe existenceAnd whileConway Board, 346,v. N. H. 349.89
Keene,(see Faulkner v.always essentialcontroversyan actual is not

20 Cornell LawControversy,”Schroth,N. H. “Actual147, 156;85
sufficiently defi-“must beQuarterly, of the defendant1), some act

plaintiff’sto theprejudice”orgenuineto threatnite constitute a
Moreover, plaintiffthe1,4 Rev. 27.interests. U. of Chi. Law

mature, proxi-sufficiently complete,must show “that the facts are
thus toadversary, andgearin hismate, ripe placeand to him with

Declaratory Judg-Borchard,grantthe of relief.”judicialwarrant
697,Supp.22 699.Hubbard, Fed.ments, 36; Maryland Casualty Co.v.

a claim is men-alleged intent to makeevidencingNo act Locke’s
forth,not setpolicyof the arepetition, provisionstioned in the the

indicating ofthe naturerelating accident andand no facts to the
Because of(if one) are disclosed.Locke’s of he hascause action

It is thereforedefective.petitionthese omissions we deem the
alleged,facts had beenunnecessary whether,to if sufficientdetermine

evidence.judgment default,on withoutproperlycould be rendered
Council,See Grant v. Ch. 310.[1928]

Petition dismissed.

All concurred.


