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Ogden.Jerry Berounsky v. William F.

(Mr.Hughes orally), plaintiff.Burns Burns for the&

(by orally),Paul E. Nourie for thebrief and defendant.

miles south ofMarble, J. The occurred about twoaccident
citythat tohighway leadingon in fromeasterlyDover an curve the

cement,lanes ofpoint comprisedPortsmouth. The that tworoad at
gravelwide, by strip of tarvia and aeach ten feet flanked a twelve-inch

light poles,Asix or in line of electricshoulder seven feet width.
westerly edge cement,of theabout west of thesituated eleven feet

general direction ofapproximately parallel highway,ran to the the
the cement a fewwas north Somewhat nearerwhich and south.

guardrail cable,or had been installed.posts,black-and-white without
ground sharplyrather to anpostsTo the west of the declinedthese

open field.
evening.in theThe time of the was about o’clockaccident 9:30

Dover He testifiedplaintiff drivingThe was from to Portsmouth.
questionin observed the head-approachedthat as he the curve he

comingto belights automobile, appearedof the defendant’s which
lightsofhim; seventy-fivethat within feet thesetoward when he was

westerly highway;saw that the car side of the thathe was on the
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he speed,then decreased his thirtywhich did not or thirty-fiveexceed
hour,miles an and sounded his horn in expectationthe that the

defendant would turn right,to the and pointthat he had reached a
thirty-five forty lightsor feet from the when he first became aware
of the stationary.fact that the car was

positionHe described the of the car as inabout the ofmiddle the
right-handroad with its wheels on the center highway.line of the

He further testified appliedthat he his brakes and to theturned
right, intending passto between the car and ofone the black-and-

posts,white westerlysituated about seven feet west of edgethe of the
(a space gavecement which him go“lots of room to by”), when he

suddenly largediscovered a parkedmotor truck about ten or twelve
feet south of the car. This truck was headed toward Portsmouth

occupied practicallyand the entire ofwidth the shoulder. It was
“gotnot visible to him headlightsuntil he clear of the Ogdenof the

hittingcar.” To avoid the truck he turned rightfarther to the
in doing postand so struck lightthe and an electric pole, receiving

thereby injuries recovery.the for which he seeks
The inspectordefendant was an for the Boston & Maine Trans-

portation Company, having charge company’s equipmentof that
at various terminal stations. eveningOn the of the accident he
happened to company’smeet one of the goingmotor trucks toward
Portsmouth lightand noticed that a apparentlymarker had burned

and,out. He halted the beingtruck while the replaced,bulb was
parked his car at the of truck,rear the headed north with the head-
lights on, warningas a approachingmeans of traffic.

plaintiff’sHe denied the assertion that his car on thewas cement
definitelyand stated that it was on the shoulder of the road within

a foot and a half of ofone the posts. positionblack-and-white The
of the truck and the location of wheel allegedmarks to have been

by plaintiff’smade the car were in dispute.also But conflictthis
in testimony merelythe presented issues of fact for the determination
of jury.the The motions for a nonsuit and weredirected verdict
correctly denied. Putnam v. Bowman, N. H. 200.89

The excepteddefendant to jurythe submission of the to thecase
emergencyunder the plaintiffdoctrine. The testified that the head-

lights of the defendant’s car obstructed his ofview the motor truck
and that he did not see the truck upuntil it loomed in front of him.
“An emergency being unexpected callinga sudden occurrence for
immediate action to meet its dangers, sufficiencythe of the evidence
on the appears.”issue therefore Kardasinski Koford,v. 88 N. H.
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plaintiffthe444, Nor can contention that446. the defendant’s
(Precourt v.“negligently brought emergency” Driscoll,theabout

290)H. of law.280,N. sustained as a conclusion85 be
appear to beexceptionsThe of withoutto the admission evidence

in verdictmerit but need not considered detail since the must bebe
set aside.

therequested jurythe effect thatplaintiffThe an instruction to
(P. 1)might 90, bearingthe road c. as onL.,consider law of the s.

right of theduty of the to have his car to the center“the defendant
approached andpartof traveled road as the wasplaintiffthe of the
granted norpass.” Presidingabout to Justice neither deniedThe

jurors thatrequest terms,in but the theexpressthis instructed
they might apply“probably” application and thatstatute had some

they it” it.”it in so “to use and “to The de-applyfar as wanted
groundexception “granting” requestof on thefendant’s to the the

may fairlyapplicationlaw of had no to the casethat the the road
exception part chargeof thegeneralbe said to constitute to thata

relating chapterto 1 of the Public Laws.section of 90
traveling high-“If a on aprovides personThe law of the thatroad

oppositetraveling in theway personwith a vehicle another someets
seasonably rightto the of the center of thedirection, he shall turn

part may passthat each the other withoutroad,traveled of the so
travelingwas at the timenotinterference.” Since the defendant

passinginplaintiffnoraccident,of the his conduct that of theneither
Company,v.subject to See Reedparticularhim was statute.that
408,159; 405, 407,H.156, Magown,84 N. H. v. N. andPraded 88

534; Huddy,cited; Bentley, 533,N. H. 3-4cases Nickerson v. 89
p.(9th ed.), 112,s. 180.Automobile Law

jury partin follows: “TheThe court the as statuteinstructed
operators ofL., requires opposing turn,s. traffic the90,c. that[P. 1]

par-in thisrespective rights, butopposing traffic, turn to theireach
in thepractically, there’s no conflict evi-ticular case the isevidence

Berounsky’s passed OgdenMr. theat the cardence that thattime
not,and is the statuteOgdencar the car not in motion so therewas

ingenerally to so-calledapplicationitself hasn’t the that is resorted
bearing...may statute ascollisions, youhead-on consider thebut

rightin as he wasupon turning to theplaintiffthe conduct of the
evidence, Icar. believepassabout and defendant’s Theto meet the

the defendant’s carthat it is his claim that he first discovered that
forty away it and thatsome fromwas not in motion when he was feet

questionimmediately on therightto his thereafter sohe did turn
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you may whether or not thereconsiderconduct at that timeof his
90, 1. isLaws, Chapter Section Thatof Publicany violationwas

turning rightplaintiff in to the as heof thebearing on the conduct
car.”pass the defendant’sto meet andaboutwas

although,is to the fact thatcharge calledin the attentionElsewhere
wrongthing rightas theis no such side andspeaking, “therestrictly

keepfor tois custom travelers to theirhighway,” it theside of the
however,instructions,his did theofright. in the courseNowhere

merelydefinitely this custom was astate thatPresiding Justice
plaintiff’sof con-questionon the theto consideredcircumstance be

by testimony,the thethe conditions disclosedthat,duct or under
to the left.might lawfully have turnedplaintiff

by of reasonable carethe ruleacts were to be testedplaintiff’sThe
Yet, instructions asunder thebynot the law of the road.and

regard lenientlymoreto his conductjurors permittedweregiven, the
inapplicablestatutory to themandatehe not violate abecause did

situation.
New trial.

All concurred.
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