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byit court. of theunderstood this The character defendant as a
organization purpose publicestablished for a of benevo-charitable

upon charity supportdependentlence for was a fact whichand
might, equipmentofwell determine the extent the and the character

ought provide.of the service which the defendant to We think
by jury passingit the inthat was a circumstance to be considered

upon care, exceptionthe of theissue due and defendant’s to the
ruling is thereforeabove sustained.

New trials.
All concurred.

Merrimack, No. 3091­
7,Nov. 1939..
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Raymond K. Perkins, County Solicitor, for the State.

Ramie,Herbert W. for the defendant.

Allen, presents independentC. J. The case two issues under
legislative grantthe State constitution. One relates to the of au-

thority enterpriseto enact the ordinance. The other is whether free
may be fettered in the manner the ordinance enacts.

I. The ordinarily regarded statutory one,first issue is inas a
(P.of the L., 54, 12, xiv) providing, empoweringview statute c. s. in

city councils to by-laws regulations “maymake and which seem
the well-being city”,for of the by-lawthat “no or ordinance shall

repugnantbe to the constitution or oflaws the state”. But without
provisionthis municipal powerthe limitation of nowould be less.
superfluous legislationis for state toIt declare that the Constitution

may violated,not be itand is no less so to declare that ordinances
not legislation.must conflict with state systemThe framework and

governmentof by obviouslystate established our constitution would
be attacked if municipalitiesand undermined were free to enact
unpermitted legislation for their localized areas. Unauthorized

legislation adding to,local detracting from, affectingor otherwise
legislation constitutionallystate is not valid. “In the nature of

things, legislationsuch must be not inconsistent with the[local]
of the . Noyes,laws state . .” State v. N. H. 279,30 293.

Angelo,In State v. N. H. 224,71 an ofordinance Somersworth
requiring peddlers pay monthlyto a license fee was held invalid

grounds. respecton two In (p. 228): “Byto one it was said com-
paring the ordinance with . . . legislation],State it will seenbe[the

the subject bythat statute embraces the whole that is covered the
ordinance, provisionsand that the of the one withare inconsistent
those of the other. appliesThe statute to the Therewhole state.

nothing inis it which shows or to show an intention on thetends
part legislatureof the exempt any operationto town from underits
any circumstances”.

Considering lightinthe ordinance under examination the of the
foregoing validity, prescriptiontest of its of penaltya for violation

publicof the health oflaws the State the State law isand barber
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attempt legislation.peculiarly an abortive to interfere with state
(Laws 1937, 163, 21) provides penaltiesc. s.The State barber act

any requirements any regulationor of orfor the violation of of its rule
pursuant appliesto it. The act to all and to certainmade cities

doingDefining business, permitsthe conditions for it thetowns.
compliance Imposinguponconduct of the business with them. a

conditions,for of itpenalty within fixed limits violation the deter-
penalty may municipalitybe. For a tomines how severe the ordain

penalty for violation within its shallthat an additional a borders
inimposed attemptin an to amend the statute localbe is effect

application. penaltiesTwo for the same offense would be enforce-
operatingA inable if the ordinance were to be sustained. statute
byinmunicipalities where it is force with no difference its termsall

unequalapplication municipalityin them receive effect. If ato would
severity arguablemight punishment,add to the of it would be as

might propositionit is so in itsthat lessen it. The absurd manifest
disregard organization governmentof the of the State as tobasic
make further discussion needless.

provides shop registration. By it theThe State act for State
examining licensing required oper-toand board is to issue certified

shop registration reports uponif the board of healthators a local
investigation shop is, respect location, appoint-that “with to itsthe
ments, equipment appliances, sanitary”and suitable and for its

requiredpurposes, bys. 16. The local board is to enforce the act
by prosecutioninspections violations,from time to time and for its

board,general s.cooperationwith the of the State 21.
already appeared, any regulationAs of rule orhas violation made

under the act is a misdemeanor. The record does not disclose the
regulations, adoptsState Board’s rules and but so far as that board

application, penalizedinthose of local boards local their violation is
by may places,not in allthe statute. local rules be the sameWhile

authority adoptState Board’s to them is not to be denied forthe
may justifyVarying specialthat reason. local conditions well rules

therefor.
sanitarystatute,In due construction of the suitable and conditions

byto under the tests of such rules andare be found local boards
byregulations may board,as established either the State or a localbe

findings implies adoptionacceptanceand the of a local board’s the
by generalregulationsof its rules and the State Board. The intent

regulatory powerin final toof the statute is to vest the State Board
sanitary shops,secure conditions in barber and thesuitable and
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specially relating shopsto are to bethat local rulesimplication
body fairly Regu-of stateparta of the rules is manifest.regarded as

barbering” statutoryof is thepractice entitled enact-of “thelation
completepurpose of the statute to make full andthement, and

authority assignedtherefor, with ultimate to the Stateprovision
shop registrations,to torespect is be found. GeneralBoard in

may subject qualificationsconditions be to touniformity properof
municipalities,variations between different andmeet reasonable

may vary.torespectin conditions therefore To maintainlocal rules
authorityintegrity adoptionof the State Board’s its of such rulesthe

is to assumed.be
of the act allpassage State local boards of health wereBefore the

specified regulations manage-required certain forpromulgateto the
shops, regulations anythe violation of ofof barber the orment

suchregulation prescribed by shopsboards for as abarberother
made a misdemeanor,measure was and such boards werehealth
regular inspectionsduty shops prose-to make of barberunder and
regulations. L., Byof the P. 133,violations c. ss. thecute 19-21.

provisions applicableare not it isplacesState act these in where
1937, 163,c. s. 22.Laws Thiseffective. distinction is further reason
that the State actfor inference vests in finalthe the State Board

authoritydirective insupervisory and ofenforcement the act.
regulationAny employedrule orlocal to aid in the determination

grantforproper registrationof conditions the of shop speciallyor
shopofrelating the conduct a is accordinglyto held to be sanctioned

impliedby adoptionBoard as an specialthe State of the rule for the
thatlocality. It follows the provisionordinance is invalid in its

for violation ofpenaltyfor a such a rule,local reasonfor the same
invalidity respectin to a penaltyof for generalviolation ruleof a

Board.of the State
closingrespect hours,In to act,the already stated,as is construed

special regulation.forprovideto in full foropenIt no fieldleaves
shopsofregulation bylocal classified ofconductthemselves. The

may speciallynotshop regulateda be by theauthoritylocal on
ground specialof its ofbusiness barbering, designedsince act wasthe
as of regulationan all-inclusive measure upon par-subject as athe

occupation.ticular business or In consequence, ordinancethe
authority legislatureassumes which the lossaway.has taken The

supportof constitutional for it must therefore be declared.
uponinquiry topicthe delegatedThe of authority not in strictis

exactness whether the Constitution has theviolated,been but whether
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passed authority.upon grant.ofas validmay upheldbe aordinance
of presupposes authorityan noof enactment ordinancefactThe mere

authorityunder which the ofenact, statutes claim isand theto
requiringofsubject to no construction the claimruleareasserted

may municipality havingpossiblyit be. A noifbe sustainedto
grantedorexcept expressly impliedly byarepowers asconstitutional

grantaor of is to be determinedthe extent characterlegislature,the
statutory legislatureof construction. What the hasby normal rules

by municipalitythe Munici-not shown what has done.isauthorized
authority byno of for it a rulefor conclusion stretch-pal conduct calls

meaning. ofa No considerations wisdomto straineding a statute
isAuthority, raised,when issue of it mustinvoked.policyor are

import offinding a fair the statute. The State’sits asappear from
government” (Amyot Caron,local v.legislative control of“complete

predicates authorityof local not shown394, 399)N. a denialH.88
granted.beento have

relating freedom,of case to individualUpon the branch the-II.
closingforprovisionsis the of the ordinancewhetherthe broad issue

permitted police power.of theas a exercisehours can be sustained
established, only theirlegal and tests are well andThe standards-

expediency ofThe and theis- here involved. wisdomapplication
legislativethatdisregarded. The rule is observed aareordinance

subject judicialof a is not toexpediencyof the measureconclusion
asexpediencyfrom the character of the measurereview, but aside

subject.isConstitution thuswith theconformable
guaranty com-“Everythat of theconstitutional memberThe

protected liberty,“in of andenjoyment life,the hismunity” shall be
I, arbitrary legislation passed(Const., 12)Pt. art. nullifiesproperty”

police power. legislationof If no use-guise the the servesunder the
itpublic welfare, it is void. Also ispurpose to advance theful

right publictheprivate oppressiveof is whileif the restrictionvoid
only slight degree. Smith,in 88is Dederick v.welfare enhanced

H. cited.63, 68,N. and cases
propositions supportin of itsurgedThe has a number ofState

closingrequirementthe of hours.a character ofclaim of reasonable
ofshopsit are sometimes densposition takes is that barberOne

are andsin in various forms of evil fosteredvice where crime and
groundreadily of Thisengendered, more under cover darkness.and

utterly complaint is thatsupportof without tenable merit. Theis
Wednesdaykept shop open proscribedon a after-the hisdefendant

imaginable efficiencyhas noparticular proscriptionnoon, and that
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withoutmurky immorality. Butatmosphere withpurifyto an
the claimapplication,upon a of unreasonablerelying pointso narrow

no factualshops hasfrequent tendency to breed viceof a of barber
such athey are fromtaken that freesupport. Judicial notice is

productiveandstigma no inherence induciveand have characteristic
assumption,noiniquity. evidence,And there no and henceof is

toas callexceptionalin so unusual andthat conditions Concord are
isbeingof a barberspecial occupation“Thefor their treatment.

(Mass.)Justices,theOpinionancient lawfulan and business.” of
953,Rep. (2d.)14 N. E. 954.

as thepublic regulatingThe of the conduct of the businessneed
slight.provides in of order at bestordinance interest law and isthe

by-products,fairly reasonably appreciable.not As to badIt is and
The Constitu­frequency.occasion is of rare and not ofexceptionan

right. Theupon privatethepermitstion no excessive encroachment
right unduly ways and of invasionprivate is unless the meansinvaded

publicadaptedin and to thepracticalare some fair measure secure
ofacceptance the that inclusion ainterest. of rule “TheWith

margin to enforcementreasonable insure effective[of innocuousness]
invalidity”put upon law, valid, stampnot a the ofwill otherwise

365, yetv. ordinance is(Euclid Company, 388, 389),272 U. theS.
if it the character“passesinvalid the of reason and assumesbounds

merely Lynch,arbitrary (Purity Extract &c. v. 226of a fiat.” Co.
192, 204).U. S.
impose upon regulation to strike atoccupation designedTo an a

by of thosepractice onlycondition or or a fewpursueda maintained
engaging gives rightin of arespectit but to the force virtuescant and

right. Rea-having constitutionally equal standing publicthewith
in order tomaysonableness demands that while a few be sacrificed

many may enjoined to a few.many,reach not be in order reach
argued view hereupon pointIt is that of thepublicthe morals

Freeman, 38authoritytaken does not conform the of State v.with
toH. 426. requiringN. There an of Dover restaurantsordinance

nightclosed Restaurantsbe after ten o’clock at was sustained.
regarded ordinance“places entertainment,” thepublicwere as of and

thought promotingwas to be a common conveniencemeasure “the
safety.” authority ofThe court Stateand based its decision on the

Clark, H. the176, prohibitingv. 28 N. in whicha case an ordinance
orusing keepingor of in res-anyintoxicants “refreshment saloon
policybeing “publictaurant” was held invalid as the interest of

morals,” standing from aor and on the “enactedsame as other laws
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regard public peace safety.”to the and The view was thus taken
liquorthat restaurants and hadsaloons common attributes. That

sayingis shopsfar from that barber also have the same attributes.
In police powerview of the extent of the over the use and sale of in-

analogy liquortoxicants the restaurantsbetween and saloons does
not readilyseem acceptable. Moreover, whether to-day, taking
into changesthe in ofwaysaccount the customs and life from those

nearlyof century ago, uphelda insuch an ordinance as was the Dover
thoughtcase could be to a personalbe reasonable interference with

liberty advancing proper objectof action in ofsome the exercise of
police be,the power, is so doubtful as to at least debatable. The

need of greatcurfew laws is not as as it once was.
The provision closingState’s contention that the for hours serves
promoteto public equally unconvincingthe health is to show a sus-

taining forsupport substantiallyit. It no appreciablehas relation
to subject. Exposurethat to sickness and fromdisease unrestricted

opening assumption.hours of is not a reasonable
mayinspectionThe view that be andmore difficult inconvenient,

if impossible, shopnot if open nighta barber is at as well inas the
daytime (Falco goodv. Atlantic L. inCity, 19)99 N. J. cannot sense
be adopted. Daytime inspections being theyavailable, are unaffected
by carrying night. inadequacyon of nightthe business at The in-
spections If light mayis a fanciful claim. natural be a better aid
to inspection light, greatthan artificial the not sodifference is that
it fairly night undulycan be inspectionsaid that a is inefficient in
comparison by day. shopswith Barber lightedone as a rule are well

openat all of nighttimes business. And hours at have no apparent
tendency difficultyto add to or efficiencythe to subtract from the

daytime inspection.of point difficulty inspectionThe of nightof at
byis permissionfurther weakened the of ordinance forthe some

open shop daylight. argumenthours of after The that a barber is
likely disregard sanitary requirementsto inspectionwhen a visit of
is not expected shoplikewise has reliable a openno force. If is at
night, subject night inspection. logic perceivedit is to No is in the
proposition expectation inspectionsthat nightan that no will be

forbiddingjustifies open night.made an order hours at The statute
(Laws c.1937, 163, 21) requires inspections year.s. at least four a

legislative judgment sufficiencyIt is regarda of minimum without
closingto hours.

point provision closingOn for athe that the hours is health measure
assumingas a sort of for ofprescription labor, cityhours that a has
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power employmentto enact an hours of labor forordinance within
limits, no applicationits reasonable correlation exists. In the of

ordinance to itemployes,the does not limit their service to the
weekly fifty-nineschedule of establishes, employ-hours which it since

during closing mayment hours inadded, cleaning shopbe a and its
appointments after of inday prepara-business the is finished andthe

following day.tion for the business of the proposed“The bill does
innot terms shorten the hours of labor pur-of barbers. It does not

port that. merely duringto do It limits the hours which barber
shops may kept open. By hiringbe barbers,more the hours of the

barber violatingindividual could even be shortened without the terms
proposed Opinionof the bill.” Justices, (Mass.)the 14 N. E.of

(2d.)Rep. 953, 954. “. . . . properlythe statute . . cannot be re-
garded one to fix byas hours of labor. It specificallyis its terms

solely at regulating openingdirected the closing shops.and of barber
Therefore, dealingcases fixingwith statutes hours of labor are not

. . . .”assistance Amitrano v. Barbaro, I. 424. shop61 R. “If a
open twenty day, workingremained hours of the two shifts of ten

each, kept openhours or twenty-four workingday,hours of the . . .
each,four shifts of six anyhours there would be no violation of

regulation as to hours ofthe labor.” Patton Bellingham,v. 179
566; (98 1076,Wash. A. L. R. 1082).

respectIn to proprietora of shop, requirementa the as an hours
of labor measure is even more curtailingindefensible. In his time

working doingfor and business it rightinterferes with his to earn a
living. The State theoryadvances the properremarkable that this is

long hours, exhausting physicalbecause his energies,and mental will
his sanitary safeguardslessen attention to for his customers and will

well-being.disturb his own If glimmera of causative connection
premisebetween the may logicallyand the conclusion inferred,be

publicthe to negligiblemenace health is while restriction ofthe
rightprivate is conceptionsevere. The public privateconfuses and

mayhealth. What one in takingdo ofcare himself is his own affair.
Any interest of publicthe that the individual to hisshould attend

controlled,health is in pursuantaction interest, by guarantyto the the
of personal liberty. public right protectThe to public health is not

reachingso extensive and far maythat it adopt measures of unlimited
regulationand unchecked of affectingall conduct of an individual

may requirehis health. It practices designedconduct and to protect
publicthe inhealth some scope protection, onlyreasonable of but

recognitionin rightdue of one’s to live his own life without some real
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prejudice rightsto in aspect.the of others their collective or individual
A government necessary waysdifferent order of would be if one’s and

subject publichabits of life to be towere unrestrained command.
principle rights privi-The that “it is one of the fundamental and

leges every adoptof American citizen to and follow such in-lawful
injuriousdustrial pursuit, community, maynot to the as he fit”see

(People Marx, 386)v. Y. 377, elementary,99 N. is and no less so is
its corollary may engage pursuit anythat in inhe the manner which
likewise in appreciable public.and measure is not harmful to the
A purpose, any existed, protectif in fact to publicthe health is not in
any degree byobservable the in provisioneffectuated ordinance its for
closing Adaptationhours as a means of prescribedtherefor. the means
to proper only disregarda end can inbe found of common sense and
practical logic. “right pursue any propertoThe vocation to obtain
a (Opinion Justices, (Mass.)livelihood” the 14 Rep. (2d.) 953,N. E.of
954) inright endangeringand the to conduct it a manner not the
public safety, substantiallyhealth and morals would be ofbereft

vitality giventheir if the of State acceptance.contentions the were
In respect closing in necessaryto hours the ordinance aeffect is

upon playsubstantial and serious restriction competition.the of
competition mayWhile unfair enjoined, competition maybe all not

regulatedbe merely purposeof tobecause a control it. Fairness
of competitive may soughtconditions and conduct be to be attained
by police measures, equality. rightbut not their The to conduct
a rightbusiness compete,connotes the economic to aand common
level of conditions, practices maymethods justifiablyand not be
ordered for purpose competition.a to stifle or eliminate In and of

competitionitself constitutionallycannot be unfair, pro-held or
hibited.

“. . . the no orordinance bears real substantial relation to the rea­
protectionsonable public. belongs, rather,of the It in categorythe

of upon rightunreasonable of engagerestrictions the a citizen to in
calling acquirea useful possess propertyand lawful and to and and

to so rightsuse it as will not interfere with the of others. The ordi­
nance merely regulateseeks not to a business, but to dictate its
operation .... principleIf the thus for upheld,contended be then

citythe openingcouncil limit closing shopscould the and hours of
anyto period fit, equalizingthat it saw with the ofview the incomes

of all.” Bellingham, supra.Patton v.
“. . . constitutionalitythe of a bystatute is to be decided an ex-

animation of purpose Opinionits real and its actual effect.” theof
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thethe title ofheld that496, If it could beN. H. 497.Justices, 87
notoperationits doespurpose,certifies itsattests andordinance

half-holiday andarranges weeklyfor apurpose. Iteffectuate the
andprivateof conveniencesolely as mattersdaily of businesshours

making slightinordinancezoning provisions of theThecomfort.
strikinglycity illustrateparts of thefor differentchanges of hours

operative effect.this
upon theunnecessary passtoitreached renderThe conclusions

standpoint oftheclosing hours fromprovision forvalidity of the
discrimination, in ordi­exemption themay that theit be notedbut

serving female customersdressingof establishmentsnance “hair
OpinioninIt is saidof such nature.exclusively” presents an issue of

proposed bill...953, 954:“TheRep. (2d)14 E.Justices, (Mass.)the N.
beauty parlorsit to. . . nor does relateapply to hair dressersdoes not

ofother treatmentcutting hair andfor the. . . where women resort
performed onactsheld, since thescalp It has beenthe and face.

invery similar theirbeauty shops areshops andof barbercustomers
a statuterenders unconstitutionalsuch an omissionnature, that

belonging to the samepersonsof discrimination betweenbecause
broadly, ifMore688.”Island, 125 Neb.Ernesti v. Grandclass.
employersobjection thatthebeauty shops included,werekeepers of

arguablehaveunduly wouldwere favoredin other kinds of business
tooperatingemployersofagainst one classDiscriminationmerit.

arbitrary classification.advantage might be held anof othersthe
weeklyrequire half-­good tomuch and as reasonmayThere be as

givenhours to beduring certainholidays from workand freedom
shops.offor those barberemployesof as obtainsother classes

consideredthose hereingrounds public welfare thanother ofNo
con-exist. Thetourged by State,the or are believedbeenhave

of author-by great preponderanceinvalidity supportedis aclusion of
substantially samethe same orjurisdictions whereity from other

of strict andis not oneItbeen examined and decided.issues have
equalinstandguarantiesThe constitutionalconstruction.narrow

They not subordinatepower. arepolicethestrength and force with
order, butpreferentialis not ofadjustment between themto it. The

legis-uponlimitations“Theby impartial reasonableness.is fixed
long they remainso asgeneral andpower for the welfarearelative

inter-publictheis todisregarding them adverseforce, legislationin
512,H. 521. TheHoward, 86 N.Falls &c. Co. v.est.” Goodrich

right,”preserve the “commondesigned protectto andwasconstitution
565, 566,H. and mentioned4 N.Opinion Justices,in theconsidered of
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Opinion Justices, 561,in the H. summary, proprietors82 N. 563. Inof
shops enjoy rightof barber this under our Constitution. The ordi-

depriveto of it, customary adjectivesnance seeks them and the
arbitrary oppressive fittingly descriptiveand are of the ordinance.

suggestivea field authority. compulsionIt enters of unbounded The
privatetoo No more case ofis drastic. than a is shown,convenience

enough.is notand that
conformityThe of the ordinance with the Federal Constitution

needs no decision.

Complaint quashed.
All concurred.

Hillsborough, No. 3101­
7,Nov. 1939. .

Amoskeag SavingsB. Morrill v.Clara & a. Bank & a.


