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Opinion Justices, 561,in the H. summary, proprietors82 N. 563. Inof
shops enjoy rightof barber this under our Constitution. The ordi-

depriveto of it, customary adjectivesnance seeks them and the
arbitrary oppressive fittingly descriptiveand are of the ordinance.

suggestivea field authority. compulsionIt enters of unbounded The
privatetoo No more case ofis drastic. than a is shown,convenience

enough.is notand that
conformityThe of the ordinance with the Federal Constitution

needs no decision.

Complaint quashed.
All concurred.

Hillsborough, No. 3101­
7,Nov. 1939. .
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(Mr. orally), plaintiffs.Branch forThorp Branch the&

Wilson, McLaughlin Wiggin Wyman, Starr, Booth,& andWarren,
(Mr. WymanLangdell orally), for the defendant Amos-Wadleigh &

Savingskeag Bank.

(Mr.McLane, orally),Davis Carleton Carleton for the defendant&
Davis.

many years inWoodbury, J. It has for been the rule this state
statute, validityofthat, in the absence of a the test the of a form of

(Walker Walker,is not the date of its invention v. N. H.procedure 63
justiceor not it is321, 326), but whether what and convenience

require. Lebanon, 413, 417, cited;v. 78 N. H. andLaCoss cases
Co., 27, 30;H.Hoyt Railroad,v. Insurance 80 N. Watkins v. N. H.81

367; Company, 405, 406; Parker-YoungDerosier v. 82 N. H.363, Co.
560;State, 551, Malouin, 242,v. N. H. v. N. H.83 Wisutskie 88 243.

necessary, however, legalityfor us to consider the ofIt is not the
inprocedure adopted by the trial court the case at bar because counsel

objectionplaintiffs exceptionmade no took nofor the and to it and
acquiescence part by anyon their amounts to a waiver them ofthis
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irregularity maywhich therepossible be Burleightherein. v. Leun,
v.115; Co.,N. H. Morin Insurance 85 N. H. 471;83 Vidal v. Errol,

585,N. H. 586.86
question appealus on thisThe before is twofold. It is first, whether

anyin the record evidence ofthere is either or practicedfraud duress
byplaintiffs defendants,the theupon second,and if such evidence

found, whether it is of such abe nature that acceptanceits is com-
of law.pelled as a matter

Briefly summarized the facts are as Septemberfollows. 1,On 1934,
many years prior thereto, plaintiffand for the Morrill was the owner
parcels of land on South Mainof three and Pleasant inStreets Con-

parcels,of these onecord. Two known as the Foster Block and the
Block, mortgagedOptimaother as the were to the bank,defendant of
Davis was treasurer,which the defendant third,and the known as the
mortgagedBlock, was to SavingsBellevue the Iona Bank of Tilton.

the above date the interest on both mortgagesOn considerablywas
there was also ain arrears and substantial sum due for back taxes on

parcels. promptedthree This situationall the defendant Davis to
request plaintiffs (the plaintiff Payneboth daughteris the of the

Morrill), to call to see himplaintiff at his in Theyoffice the bank.
according tocame and their version of what then transpired, Davis

Morrill,them that unlessinformed who was along yearsthen well in
health,in poor conveywould at onceand the OptimaFoster and

daughterto her theBlocks bank would be forced to foreclose its
mortgage plaintiffswithin three weeks. Both assert that no further

subject permittedon the byconversation was Davis and that when
they started to remonstrate with him, he turned his back and went
away.

plaintiffsSeptember 7, 1934, theOn consulted an attorney-at-law
warrantydrew for them aand he deed from PayneMorrill to of both

Optima Blocks,the Foster and which Mrs. Morrill then executed,
Paynefor Mrs. inand also a will which she left propertiesthese to

agreementmother. He also drew anher for PayneMrs. in which she
keeprecited that she would the above provisionmentioned of her will

in and that she for aforce would consideration hold manageand the
for herproperties mother’s benefit. Both of these latter instruments

duly executed, but theirwere existence was not made known to Davis
many months later. deed,until The soon after its execution, was
by Payne then,taken to Davis and he according Payne’sto testimony,

in no positiontold her that she was better than her mother and that
conveyedin propertiesunless she turn the to him to hold in trust for
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her, bank, proceedher mother and the the bank would with its fore-
Payne proposalto this accordinglyclosure. Mrs. acceded and on

19, preparedfrom her to Davis wasOctober a deed and also a de-
byclaration of trust him.

agreement, reciting the conveyanceThis trust after above of the
byproperties Payne mortgageto Davis and the thereon, went on to

provide inthat Davis was to hold them trust with powerfull in his
control,manage,sole discretion to lease and let them or any part of

uponthem such terms and conditions and for such mightrental as he
best,deem that he was to collect the rents and income therefrom, and

he, discretion, mightalso in improvementsthat his sole make and
gaveadditions thereto. The instrument also powerDavis and

authority pay taxes,to all bills for chargesinsurance and other
against property due,the then and to on securityborrow the of the
property might necessarysuch sums as be anyfor of foregoingthe
purposes, he to or upon“be allowed credited interest pay-all such

per perments at the rate of six cent annum computed semi-annually.”
grossof propertiesOut the income of the Davis was to “deduct five

per compensationcent thereof as his for services,” payand he was to
taxes, charges“all rates,water for repairs,insurance and and all

necessary expensesother reasonable and in connection with the
management operation property.”and of said Any balance of income
remaining paymentsafter the above to bywas be Davis,allocated
in amounts,his sole discretion to paymentsas to the principalof and

oninterest the or bysums borrowed furnished pay-him and to the
of the principal,ment with interest at perthe rate of six cent, on the

mortgage to the defendant bank. It agreedwas further by Davis
Payne yearsthat if himpaidwithin ten “all expended bysums as

aforesaid, with aforesaid, togetherinterest as with fullthe amount
Amoskeag Savingsthen due said Bank as aforesaid, and all other

charges expenses byor himincurred less the pro-deductions herein
vided,” reconveythat he would propertiesthe her, but,to if she
should make all paymentsthe above within five years, then Davis
was to receive compensation“as additional services,for his perfive
cent of expended bythe total amount him for repairsadditions and
to upon property.”and Insaid default of redemption by Payne

yearswithin agreedten to convey propertiesDavis the at the ofend
that time to the defendant bank. The trust instrument concludes

agreement bywith an Davis to render semi-annual hisaccounts of
stewardship and with a recitation to the Payneeffect that both and

agree foregoingthe bank “to the and to thetrust terms and conditions
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Payne signedThe plaintiff acknowledgedset forth.” andhereinbefore
wife, but,so did the defendant Davisthe and and hisinstrument

signature byforalthough provision bank,was made the no one
insigned its behalf.

the above trust was created the FosterAt the time when Block
repair procuredin and the trustee an fromwas old and bad estimate

repairsas to the cost of needed and renovation.reputablea contractor
opinion, great, consideringsocost, agein trustee’s was theThis the

repairingand so ofbuilding,of the as to be unwarranted instead it
in place approxi-a one built its at a cost ofhad it razed and newhe

building was,cost of thismately forty thousand dollars. The new
byinstance, defrayed a construction loan from bankin the first the

capacityin as trustee.Davis histo
agreedDuring early fall of 1936 it was that the Bellevue Blockthe

accomplishToincluded in the trust. this Mrs. Morrillshould also be
Payneconveyed daughter conveyedit and Mrs. it to Davisto her

ofin executed a second declaration trust. This second trustwho turn
respects exceptin similar to the earlier oneinstrument was all material

providedin it bank was not mentioned and that itthat the defendant
yearPayne period providedif Mrs. did not redeem within the tenthat

property infor, trust should terminate and the “vest said Davisthe
fee, trusts, subject any mortgageof allabsolutely and in and free to
existing.” price agreed upon propertyThe for thisindebtedness then

dollars, eighteen hundred dollars of which waswas sixteen thousand
(she gave inby Payne her note to her mother thatraised Mrs.

by mortgageMr.amount), and the balance was raised Davis on a
purchasehereafter. of thispropertiesof all three to be described Out

Savingsmortgage Bank,to the Iona with its arrears ofprice the
gave discharge, ofinterest, paidwas and that bank its and also out
fully paid. paidin taxes were The balance waspricethis the arrears

agreementand the trustto Mrs. Morrill. These two deeds second
September 10,on 1935.were executed

1935, every uponof sort allSeptember 17, all the indebtednessOn
is, byincurred Davis asproperties,of the that the indebtedness

Optima Blocks, includingin to Foster and thetrustee relation the
price ofconstruction, purchaseof and the balance of thecost new

Block, mortgage prop-in a of all threethe Bellevue was consolidated
by $84,000,bank in the sum of and theerties Davis to the defendant

buildings to that bankoriginal mortgage Optimaof the Foster and
mortgageeighteen months this blanketdischarged.was About later

by thatfully by discharged the bank so thepaidwas Davis and
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anyoffree and clear encum-stood now standproperties then and
byraised Davismortgage wasmoney payThe to thisbrance.

by pledge of hissecured aon a loan from another bankpersonally
personalown collateral.

respect to thecomplain withplaintiffsof which theThe duress
any pressureof(there is no evidenceOptima BlocksFoster and

Block),Bellevuerespect to theto induce the transactions withexerted
defendant bank toposition as treasurer of theis that Davis used his

propertiesoriginal mortgage on those andof thethreaten foreclosure
by Morrill to herfirst, conveyance of them Mrs.thereby forced, a
by daughter,conveyance of them the Mrs.daughter, second, aand

himself as trustee under anmortgagee bank, but toPayne, not to the
“iniqui-in their brief asplaintiffsthe characterizeinstrument which

unconscionable.”tous and
inlaw, might consist threats asearly commonDuress, under the

only four kinds of threats wereforce,in of actual butwell as the use
permit one to avoid the conse-regarded gravityof toas sufficient

oflife, limb,of loss of of lossquences These were threatsof his acts.
battery wasimprisonment.of Even a threatenedmayhem,of and

it must be ofimprisonment,if was ofsufficient,not and the threat
Duncan, 508;N. H.v. 3imprisonment.an unlawful Richardson

(Rev.494; Williston, Ed.)Pierce,v. 10 N. H. 5 ContractsAlexander
puttobe “such as a braveFurthermore,s. 1601. the threat must

deprive a constant orfear,” (lb. 1605)in s. or such as “toman
Jur., Duress, s. 10.courageous man of his free will.” 17Am.

very generallyearly now beenrigidThese limitations of the law have
by of criminalprocuredIn a threatabandoned. this state an act

though the threatened crim­prosecution byis obtained duress even
330),H.justified (Clark Tilton,v. 74 N. andinal action would be

againstmay spouse.to if made asuch a threat also amount duress
Elsewhere, (weH.Farmington Savings Buzzell,Bank v. N. 612.61

subject) threatened in­Hampshirefind no on the someNew cases
juries circumstances,certainproperty, wrongfulto if and made under

(79 A. L. R.appear very generally to constitute duressto be held
655; Jur., Duress, 6; Inst.,Am. s. 2 Am. Restatement of17 Law

longer putbe such as toContracts, 493),s. and the threat need no
ordinary fear, enoughin but area brave man or even a man of firmness

they considering age, sex,if relation ofput actor,in fact the his the
circumstances, pre­in fear as topartiesthe and the suchattendant

2by judgment. Am. Lawclude the exercise him of his free will and
Inst., Contracts, a.; Jur.,s. comment 17 Am.of 492Restatement
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Contracts, (Rev. In11; Williston, Ed.)s. 5 s. 1605.Duress, fact, the
yearsin inhas so broadened recent that ofof duress been somelaw

subject inleading cases on the cited the above texts the courtsthe
carefully anyfrom of itattemptingrefrained definition buthave

dependthe of each case to uponthat outcome will havehave said
564;v. Minn.Ogilvie,circumstances. Joannin 49 Adams v.its own

KilpatrickY. also cases cited in note to v.N. 606. See theBank, 116
s.) 574;in 2 L. R.Co., 163, (n. Williston,N. Y. A. 5183Insurance

(Rev.Ed.) s. 1603.Contracts
veryhowever, well limits to theare, certain defined doctrineThere

long the rule hereIt has been as well as elsewhere aof duress. that
notbring does constitute duress if theto a civil action threatthreat

goodin thegood faith, is,in that honest belief that amade causeis
H.(Evans Gale, N. Morse v.397; Whitcher,v. 18of action exists 64

similarly it is not to to591),H. and duress threaten resort theN.
bygiven mortgageor to foreclose a if it ina contract isremedies

(Rev.Ed.)Williston, Contracts, 1606, 1607;ss. 17 Am. Jur.,5default.
partyis it duress “when a isDuress, s. 17. Neither constrained to

by annoyance byandvexation or ofinto a transaction forceenter
party responsible,”other is not (5for which thecircumstances

1608), (Ib. 1618)s.Williston, Contracts, (Rev.Ed.) “certainlyand
forbidding person takinga from advantageno broad doctrinethere is

adversity bargain.”of to drive a hardthe anotherof
personof duress inHowever, with cases are those which aclassified

moneyto payis induced which hein circumstances doesstraitened
something obligationhe is no to byor to do which under donot owe

permitsto take action the lawof the threats of another whichreason
Typical of this sort in which ahim to take. of cases are those mort-

mortgageto a in unless thegagee threatens foreclose default mort-
(Rev.agrees pay Williston, Ed.)to or a bonus. 5 Contractsgagor pays

wrongfultheBut, implies pressuresince exertion ofs. 1618. duress
(2 Inst.,Law ofa transaction Am. Restatementto induce Contracts

sort, being nothing wrongfulof there492), cases this latter in thes.
ofthreatened, really not cases duress at all. Theaction are vice in

Smith, 399),v. 82 H. notany (Smithif there N. lies inthem, be the
in itself,but the transaction andinception of the transaction relief

given uponupon ground, is,this latter that theis or should be broad
illegality.ofground

foregoing anydiscussion thatIt is evident from the concrete
that, byterm is now andduress,of as used courts textdefinition
However, byimpossible. omitting forcewriters, is exertedduress
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involved,not hereagainst type of duressperson,or threats made the a
respectgeneral rules withpossible to from the cases threeit is deduce

givenconsentplace theby property.to threats to In the firstduress
is, appearit mustThatmust be the result of the coercion exerted.

applied andactually by pressurethethe consent was inducedthat
pres-place thisgiven otherwise. In the secondwould not have been

of a bravethe willnot such to overcomesure does now have to be as
ordinary firmness, but isofcourageous man,or or even that of a man

against whompersonif it in overcomes the will of thesufficient fact
wrongful,must beapplied. And, place, pressurein theit is the third

whichsomething harmfultois,that there must be some threat do
rightthreatening legalthe no to do.party has

lightin of thein bar theConsidering the findable facts the case at
ofupon eitherpracticednoabove rules it is evident that duress was

only thereNot isrespect any properties.the to of theplaintiffs with
of the Bellevuenothing conveyancesin to thethe record indicate that
by any undueregardBlock thereto were inducedand the trust with

trans-found that thepressure applied by Davis, mightbut it also be
voluntarily intoenteredrespect propertyactions with to this were

respect to theinstigated by plaintiffs.actuallyif not the With
used wasonly persuasionOptimaFoster and Blocks the findable

understoodby Davis,the from evidence wasplaintiffs’threat who the
bank, to fore-by of theactingthem to be at that time an officeras

of actionalready in a coursemortgageclose a default. Since this was
standpointlegally open mortgagee, from theto the it is immaterial

result, plain-to theof law of duethe duress that foreclosure would
andin loss to themcircumstances,tiffs’ straitened financial serious

inthenDavis wasstandpointit is also immaterial from this whether
v.acting agent the bank. Jonesfact as an individual or as an of

scopetheactingH. withinHoughton, 61 N. 51. The defendant Davis
noto do moreauthorityof his for the bank threateneddefendant

cannot belegal rightthan the bank had a to do such conductand
question remains, how-findingmade the basis for a of duress. The

to reliefever, plaintiffs, them,of are entitledwhether the or either
illegality.groundfrom either declaration of trust on the of

may declaredlong in beIt has been the law this state that contracts
Page,v.oppressive (Houghtonvoid because unconscionable and

401;2 also Bither42, 44; Smith, 399,N. H. v. N. H. seeSmith 82
139; VillaPackard, 306; Southard,v. 115 Me. Russell v. 12 Howard
theRodriguez, 323) plaintiffsv. 12 that trustWallace and the assert
in threeagreements unjust unfairunconscionable, oppressive,are and
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absolute,onof these is that the trustee “insistedrespects. The first
management property;”of the the secondunquestioned control and
compensation per grossof five cent ofin to his theis that addition

paid perwas to be from the trust sixproperty,income from the he
by purposeshimmoney for the of the trustcent on all borrowed

requiredin pay therefor;which he was fact toregardless of the rate
foregoing compensa-in tohave,to addition theand, third, that he was

repairs inper of the cost of new construction and thetion, five cent
properties years.within fivePayneMrs. redeemed theevent that

innothing unjust oppressive provisionor the of the trustfindWe
powers managementfull of control andgiving the trusteeinstruments

conveyed powersto him. Broad of this sort are notpropertiesof the
(2 s.only Scott, Trusts, 175),of a trust butessential to the creation

in trust forthey commonly included instruments the obviousare also
they to efficient administration. seereason that are essential We

upon ground.thisno to strike down the trustsreason
alleged illegalitygrounds of are that theThe second and third

compensation. itstipulated for excessive While is true thattrustee
given greater ordinarilyis than thatcompensationthe to the trustee

required himtrue that the duties of were moreprovided, it is also
management ofordinarily onerous. He assumed the oldthan

city eighteenannual deficit in abuildings operating at anwhich were
buildings to inone of those he knew be immediatemiles distant and

rebuilding. premisesof Therepairs if not consistedneed of extensive
apartments several of which were vacant andstores,of offices and

repairs. obliga-minorin need of He was undersome of which were
buildings, consequence buyin toprovidetion to heat for the and fuel

janitor service, uponand he was called to collectprovideand to
manyfrom otherwise to deal with tenants. Under theserents and

management propertiesof the called forcircumstances the the
expenditureacumen as well as theexercise of considerable business

saywe cannot that theof much time and effort and added induce-
greatcompensation for the trustee’s services was soment of extra

unconscionable as a matter of law.as to render the trusts
arguedsecond trust instrument it is that itsrespectWith to the

Building in inprovision vesting title to the Bellevue the trustee
argu-that instrument Thisredemptiondefault of renders invalid.

paidto Mrs. Morrill because she was ament is without merit as
findably relinquished rightsprice for was fair and all herit which

Payne.to Mrs. wastherein. It is also without merit as She never
only inpremises stepof but served as a thethe beneficial owner the
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of fromtransfer title her mother to the bank. She did contribute
eighteen purchase priceher note for hundred dollars toward the

premises appearsbut she retained no lien on from allthe and that
willing towas make this contribution in order to Mr. Davisinduce

accept managementto propertythe of that the of theunder terms
did,trust. appears voluntarily.What she she to Underhave done

these it oppressivecircumstances was not as a of law for thematter
compensationtrustee to demand as inpropertytitle to the default

subjectredemption mortgageof and to the from thewhich balance
purchase priceof the was derived.
question onlyThe of fraud remains to be considered. The fraud-

upon by plaintiffs respectulent act relied the with to Davis’ trans-
falselyactions with Mrs. Morrill is he when he re-that assured her

quested conveyance Optimathe of tothe Foster and Blocks her
daughter mortgage therebythat the situation would be corrected to
the ofsatisfaction the bank. This is not not inand could reason be

mortgageunderstood as tantamount to a statement that the would
thereby onlybe satisfied. At the most it was an assurance that the

inwould,bank the event conveyance, foreclose,of the forbear to
(itand even if such made, by Davis)statement was was denied and

thougheven it inwas false the sense that the bank never bound
forbear,itself to plaintiffs,still it resulted in no loss to orthe either

of them, because attemptthe bank never did in fact orforeclose to
mortgage mortgagesforeclose its and both to that bank have been

paid discharged.and
respect dealingsWith to the of PayneDavis with Mrs. several

allegations of fraud are made. To consider them in detail would
expand opinion unduly.this say readingIt tosuffices that a careful
of the record and the findingexhibits indicates that the of their lack
of by justified.merit the court amplybelow is As of themto some
the conflicting.evidence is entirely uponOthers are based the testi-
mony Payneof Mrs. testimony contradictoryand her is so and so at
variance with her input byletters evidence as exhibits the defendants

justifyas to the in disbelieving allegationscourt her. Other of fraud
allegedhave to do with irregularities dealingsof Davis in his with

the bank of which he was treasurer. We are unable to see how such
irregularities, proved,if operate giveto complaint bycause for this
plaintiff.

However, Mrs. inPayne, testimonyher own sworn admits that
gaveshe Mr. Davis a false statement prop-of the income from the

erty purpose inducingfor the of him to believe that the income did
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in heroperationof so that she could retainexpensesnot exceed the
him as hisof she had collected fromown hands a balance rents which

ruleagent. parton is sufficient to invoke theSuch conduct her
ofequitable into a courtdenying relief to one who does not come

complete answerequity Furthermore, and this is awith clean hands.
Payne, appearsit thatbyto Mrs.all of the contentions here made

fully cognizanttransactions, wasknowledgehad of all the andshe full
propertybeing by respectwith to theof all that was done Davis

1934, this suit wasduring period September,from the first of untilthe
acquiesced in thatbrought. onlynot allDuring all of this time she

todoing, him she did amountedhe was but assisted therein. What
provisionsknowledgewith of theiracceptancean of the trusts full

onewhich she seeks for the reason thatand bars her from the relief
surroundingmay not, knowledgewith of all the circumstancesfull

to it as valid while thereinceptionthe of a transaction elect treat
only hope profitofprospect profitof therefrom and whenremains a

groundon of fraud or duress. Weeksfaded,has seek to rescind the
Company, 1, 11,N. H. 12.Robie, 316;v. 42 N. H. Recordv. 89

Exception overruled.

Branch, J., did not sit: the others concurred.

)Hillsborough, No. 3105.
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