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the insured’s motor vehicle withpersons operating hisprotection to
Therefore, languagein the of“express implied consent”. theor

protectionpersons are “entitled to under” oneindorsement, such
policy.” short,In ofAgreements ... of this the effect theof “the

verypolicy clause”,to into the the “omnibuswas writeindorsement
to noby plaintiff’s counsel have existence.is saidwhich

was,defendant, Goodall,Louis at the oftherefore, the timeIf,
of theoperating motor vehicle assureds with theiraccident,the a

bymust that heexpress implied consent, it be held is coveredor
adjudged.is sopolicy,the and itthe terms of

argued by partiesappears uponbeen both theto haveThe case
finding of theso,this and the court that Louisassumption that was

Agnew”of Metitia and to confirmemployeewas “an tendsGoodall
any doubt as to thethis If there were circumstances underview.
driving the defendant’s car theLouis Goodall was at timewhich

byaccident, the offered the defendants “that whenof evidencethe
driving uponoccurred,the Louis Goodall was the car aaccident

Agnew, owners of the car” should have beenmission for Metitia and
showing their consent topurposefor the of such use.admitted

discharged.Case
All concurred.

Hillsborough,
No. 3066.5,Dec. 1939.

McCulloughDavid A.

(London Company, L’t’d, interest) v.Plaintiff inGuarantee & Accident

B.John Varick Co.
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DoyleIvory (Mr. orally),Eaton and Paul forC. J. Eaton the
plaintiff.

McLane, (Mr.Davis & Carleton Carleton for theorally), defendant.

Branch, plaintiff’sJ. The asserted basis of the claim is the
general subrogation satisfactoryofprinciple and, as a statement of

principle, plaintiff following:that the theadopts “When an insurer
pays of loss, subrogated,to the insured the amount the it inis a
corresponding amount, right against anyto the insured’s of action

responsibleperson Cooley,other for loss.” Briefs on Insurance,the 7
(2d ed.) placed upon provision policyReliance is also of the6675. a

“(k) companywhich as follows: The be subrogated,reads shall
any paymentin policy,case of under this to of pay-the extent such

rights byment, recoveryto all of therefor law invested whether
anyor inemployer, employee dependents claimingthis or his here-

against persons, orunder, corporations, associations estates.”



411

subrogation appear toAlthough principle of does not havethe
liability (Hollandof insurancegenerally in the fieldappliedbeen

485) may that, bybe482,N. H. it conceded virtueCompany,v. 83
plaintiffpolicy, the inprovision of the interest isforegoingof the

any rightsMcCullough, whichenforce, in name ofto theentitled
against responsiblewho are for themayhe others accrualhave

against. conclusion,against liability insured This how-him of the
determining any,rights,what ifno in Mc-ever, is of assistance

Company.againstCullough the Varickhad
many provideofcompensation laws states thatThe workmen’s
rightssubrogated injuredto of anthe em-employer shall bethe

legally causingis liable to him foragainst persona third whoployee
repeatedprovision.no such Theinjury.the Our statute contains

toin the statutes referred would seemthese provisionsinclusion of
employerthat, them, rightthe would have noto indicate without

of thissubrogation,of the conclusion court with refer-and such was
ininvolving employee,of an Holland v.the deathence to cases

jurisdictions givein“Many the otherCompany, supra. of acts an
right thecompensation liabilitythe to enforce ofemployer paying
workman, toperson injuryfor to the at least the extenta third the

Legislation righthere to acompensation paid.of the create such
injuriesin the fatal.” Ib.essential, at cases where are 486.seems least

subrogation presupposes paymentthe of aThe of debtdoctrine
therefor,by secondarily thereby acquirespartya liable who an

equitable by principalthe forright to reimbursed debtor and thebe
ispurpose making right rightsof this effective invested with all the

against (the principal debtor).which the creditor had him Restate-
J., 25,s.Restitution, 162; Tit., Subrogation,ment of s. 60 C. and

shown, obligation pay compensa-the tocases cited. As hereinafter
uponsolely employertion under the the and nostatute rests such

obligation imposed upon party injury tois a third who causes one
necessaryIt, therefore, appears relationshiphis that thenot servant.

right subrogation might arise,toparties,between the out of which a
present bar,is not in like the one at for this reasona case and we

quoted fromthink that the words above the Holland case which
injurieslimit the to “cases where the areconclusion there stated

dispensed mayIt nowfatal” should be with. be stated without
qualification that, contract, legislationin the of isabsence essential

right employer rightsto in the to the ofsubrogationcreate a of an
injured employee person.against a third

present employer,in case that Me-It follows the the insured
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Cullough, againstno rightshas derivative Companythe Varick
growing out of the ofliability companyclaimed that to injuredhis
employee. itIndeed should be stated that no aclaim of derivative

McCulloughright againstin bythe defendant has been advanced
except mayplaintiff implicitthe so far as it plaintiff’sbe in the

general upon principle subrogation.reliance the of contrary,On the
plaintiff proceededthe to upon theoryseems have the that McCul-

rightlough independent indemnityhas an of action againstfor the
defendant to the of compensationrecover amount with which he

chargeable paidhas bywas and which been his insurer. The result
of impose uponthis contention would be to the defendant a double
liability, requiring damagesit payto both at common law for the

amount,injury to servant,the and the compensation providedof
by the statute.

plaintiff’sbasis of the is plaintiff’sThe claim thus stated in the
principlebrief: “It is a in Hampshirewell settled New that where

pay injuredone is forced to an forparty injury broughtan he has not
by fault, injuryabout his own and the is to thedue fault of a third

person,party, compelled maythe so to pay, recover from partythe
actually fault,” citingat &Boston Maine v. Brackett,Railroad

494;71 N. H. Boston & Maine Sargent,Railroad v. 72 N. H. 455.
language may acceptedIf reasonablythis be as a accurate state-

ment of the result of case,factual the decision in the Brackett it
satisfactoryaccepted generalcannot be as a statement of the rule

determining right indemnity. Normally right indemnitythe to the to
only discharge byarises when there has been a person dutyone of a

by generalalso the determiningowed another and rule when the
right personarises has been stated as follows: who,“A in whole

dutyor in part, discharged byhas a which is owed him but which
as between himself and another discharged byshould have been

other, indemnitythe is other,entitled to from payorthe unless the
by wrongfulis barred ofthe nature his conduct.” Restatement

of Restitution, s. 76.
Clearly for indemnitythis is not a case principleswithin the thus

duty employer payof to compensationstated. The an under the
entirely separate dutyis andstatute distinct from the of a third

person pay damagesto a personal injuriesto servant for bycaused
negligence. proceeding compensation]his “The is not re-to[for

damages wrongcover done to compensationfor but obtain for loss
regardless wrong.”anysustained of v. Company,Holland H.83 N.

482, a of all compensation483. Hence release claims for under
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injured forbynot an action the workmanthe statute does bar
(Stacy 281)H.damages against party, Company,third v. 83 N.a

injuries againstforpayment judgment personalof anor does the
subsequent againstparty petition compensationfora third bar a

482). employerH.employer, (Holland Company,v. 83 N. “Thethe
onlydischarge wrongdoer’s liability but isuponis not called to the

consequences.”good part of its Ib. 487.to make some
plaintiff’s CompanyThe statement in the brief that “The Varick

paid $1,521.25 ofcompanythe London hasnow must admit that
clearlyis TheCompany’s indebtedness” unsound. VarickVarick

Company duty pay compensationto him under theowed Tessier no
Mc-Compensation payments byLaw and the madeWorkmen’s

merely discharged statutory dutyCullough’s carrier hisinsurance
duty byinemployee,to his which was no sense a owed the Varick

obliga-Company. We, therefore, legalthatconclude the essential
right indemnity may arise, lackingfrom in thetions which a to are

present case.
language byConsonant with this conclusion is the used this court

Company, supra,in the case of Holland v. where it was “Itsaid:
may pointed inpartybe out that the fault for the workman’s death

injured employer may proximatenot . . . Even if ithas the be the
wrong employerof pay compensation,result the that the has to

liability gives rights againstis nothere and the law him no the
wrongdoer.” Ib. 485.

perhaps however, legalstated, relationshipsIt should be that if the
necessary right indemnityto of a of thepresent,the creation were
required recoveryfactual basis for has not in thebeen established
present clearly in case, partycase. As was stated the Brackett a
claiming indemnity against liabilitya tort must establish his own

from judgmentfreedom fault. “Plaintiffs are not entitled to until
they procure finding upon questionof in theira fact favor the of
their own care.” Boston & Maine Railroad H.Brackett,v. 71 N.
494, 500.

requirement, arguesIn plaintifforder to meet this the as follows:
Tessier, jury“In plaintiff,the action of the found a verdict for the

appeal verdict, therefore,fromTessier. No has been taken that it
judicially Company solelybeen thathas determined the Varick is

responsible course,for the toaccident Tessier.” Of as the defendant
points out, jury judgment,the verdict of a not a final butis an examin-

upon grounds argu-of the demonstrates other that thisation record
complete sequitur.is a nonment
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injured by fallingTessier was in the de-down an elevator shaft
McCullough engagedfendant’s store where in constructionwas

operations. givedesignedThere was the toevidence that doors
access to openthe elevator were at the time of the accident but that
the elevator upperhad been removed to one of floors of thethe
building. plaintiffIt was the of the that thecontention Varick
Company negligent failing provide properwas in to locks for these

adequate protection openingdoors or to furnish intoother of the
the evidence, however,elevator shaft. fromThere was abundant

mightwhich it be of the accidentfound that the immediate cause
negligence admittedlywas McCullough’s foreman,the of tookwho

awaythe elevator upon plaintifffrom the floor which the was work-
ing. In spite vigorous mightof denial,his it be found that he failed
to takingclose the doors of shaft elevator tothe elevator before the

upper only necessary findingan floor. Under these circumstances the
with defendant, juryreference to in ofthis involved the verdict the

contributed,negligence Company partwas that the inof the Varick
injury. finding Companyto-cause Tessier’s No that wasthe Varick

solely responsible implicit obviouslyfor the accident was therein and
McCullough’s thereby.freedom from fault was not established

foregoingFrom the motion for aconsiderations it follows that the
properly granted,nonsuit was and the order now must be

Judgment the defendant.for
All concurred.


