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Cheshire,
No. 3108.5,Dec. 1939.

William Conant v. Thomas Collins.

Alice R. v.Conant Same.

Murchie, Murchie & Blandin Alexander Murchie orally),{Mr.
plaintiffs.for the

Faulkner Bell orally),& Bell for the defendant.{Mr.

Page, J. The cases were tried under the law of Massachusetts,
questionand the is whether the evidence findingwarranted the

gross negligencethat the defendant’s was the cause of the accident.
Chamberlin,Lee v. 84 N. H. 182.

Taken favorablymost for the plaintiffs, the evidence was sufficient
to establish the facts about to be stated. drivingThe defendant was

attemptedtowards Gardner and to follow a left-hand curve in the
road. curve, short,This rather practicallymade a turn of ninety
degrees. The surface was tarred and slightly,was banked if at all.
At the drytime of the accident it was and without holes or other
specially spots. dayuneven The was bright, there was no traffic
to avoid, and anythingthere was no conversation or else to distract
the defendant’s attention. The perfectlydefendant was familiar
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presence longnature of the curvethe knew the andwith road and
it.he reachedbefore

inyears age slightlyof lamedeightywas and oneThe defendant
driving.age physicalnor affected his Ifconditionleg, but neither

negligencemay gross personfor ait besome circumstancesunder
age or his defect,the withan automobile at defendant'sto drive

octogenarianismeitherno to the thatis evidence warrant beliefthere
leavethe car to the road.lameness causedor

twenty-fivemaximum speed could found was toThe that be
thespeed slackened,was not and brakesthirty an hour. Thismiles

part highwaytheThe of the traveled ofapplied.not widthwere
curve, wasexcept peak where it abouttwenty feet at the of thewas

twenty-four.
offdeliberately ran theus that the defendantarguedIt was to

effect, uponbutexpressed opinionan to thatroad. William Conant
that of wasappearedit his definition deliberatecross-examination

was for such a claim.There no other foundation“careless.”
good eyesight and thatunquestionedis the defendant hadIt that

being so,driving.to thegivingwas strict attention his Thathe
speed excessive,only may argued are that the wasfaults that be

promptlyhis than circum-or that the defendant turned wheel less
mayIt be as fact that the defendantstances demanded. taken

innegligent judgmentin the of an eitherwas formation erroneous
requisiteinrespects, judgment degreehisor both and that erred that

jury possi-thereject, could,must theto cause what ensued. We as
gravelsurfacing,of in of some washed ontobility patchsome the or

highway.enteringthe curve from an
surfacenegligence caused his car to leave the hardThe defendant's

bypoint happenedwhich this is determinedof the road. The at
agreement near where theof all evidence. It was a treethe the

straight-completebut and the wascurvature of the road was all road
the distanceening. struck,From that tree to the tree that the car

traveling rough ground,forty-two ondistance,was feet. In that
onlyabout,bumping swaying permittedthe wasand defendant

negligence only the two fac-instinctive action. His could relate to
already judgment,his in either as totors mentioned. Since error

turning insteering-wheel,or resultedspeed the moment for the
macadam,a it must be found that thereso late deviation from the

great departure ordinary prudenceno the that wouldwas from
aswing. onlyIt littlecompletedhave the cannot be doubted that

kept thespeed slightly turn of haveless or a earlier the wheel would
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questionbelonged.car where it negligenceThe is whether the of
gross.the defendant could be befound to

danger curve,There was at the with thewhich defendant was
thoroughly banking.familiar. was no specialThere The wall

onlywas about three the ofpartfeet from traveled the road. The
trees were next to the wall even nearer to macadam.and the Under

circumstances,these careordinary degreewas that of care sufficient
keepto car on probablythe the road. Lack of such wouldcare

in tree,result a collision with or or It true,wall both. is not as
argued by disregardseems to plaintiffs,be the that reckless of con-

sequences imputedmust be to the defendant.
fiftyIf the todefendant had tried round the curve at miles an

(at only utterly tryhour which rate it),the reckless would to take
say negligent.one would not that grosslyhesitate to he was But

possible ground epithetthere would be no for speed adoptedthe if the
hardly greaterhad been than one calculated to in passage.result safe

toThat seems be the here.situation The defendant was not unfit
to most,drive. He was not At ainattentive. the he exercised
judgment which, if only slightly conservative,more would have
spelled safety for all.

negligenceThe of the cannot todefendant be said meet the re-
quirements grossof negligence Aronson,as in v.defined Altman

substantially, materially231 Mass. It appreciably588. was not or
higher magnitude ordinaryin negligence.than It was not of an
aggravated distinguishedcharacter, ordinaryas from care. It was

comparably very negligence.not great It could not be said that
slight diligenceeven absent, wanting.was or that carescant was

dutyThere or forgetfulness obligationswas no indifference to utter of
heedless, given.to others. It was not for some Ifheed was there

was less than ordinary prudence required, greatlycare it was not
apparentless. It is not there inanythat was difference attention

markingand ordinary negligence.action from those It could not
diligencebe said that the habituallydefendant omitted even such as

commonlyinattentive careless employ.and men
plaintiffsThe have not what or ofshown act omission the defend-

byant was of aggravatedcharacterized want care of an character.
not, Manning 494,The did as in Simpson,defendant v. 261 Mass.

obviously greater dangerchoose wayan when athere was safer of
escape, lay open chargeand thus himself to of “anthe utter dis-
regard of of prudence amounting complete neglect.”the dictates to

eyesHe did not take his the for appreciablefrom road and ancease
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Kirby Keating,v.steering of his car.to thegiveto attentiontime
Rodakis,132; Picarello v.Mass.390; Lipsitz,Dow v. 283Mass.271

around anddeliberately turn(2d.) notRep. 470. He did11 N. E.
E.Feinberg, 10 N.v.going.look where he wascease to Koufman

lookandfrom the wheelone handRep. (2d.) He did not take91.
(2d.) He didRep.E. 798.Lovely,v. 19 N.guests. Grangerat his

480.Adams, Mass.sleep. Blood v. 269eyes go toclose his andnot
saying protestinghissixty hour,miles an todrive atHe did not

your life.”ride ofgoing give you the fastest“I am topassengers,
againstattempt,did notBoland, Mass. 518. Hev. 282Connors

forty-in ofspeeda much excesspass on the curve atprotest, to a car
wheelit, I take a“If I can’t make willhour, saying,anfive miles

Mass. 589.Comerford,v. 283off.” Curtis
is believedand itupon plaintiffs,theproofThe burden of was

gross negligencechargemay not a driver withguest-passengersthat
somethingthey here, to showthey omit,if haveleavingin the road as

ofmanipulationinjudgmentof thenegligent failuremore than a
inomission thespecial act orcar—show, example,for somethe

theforgetfulness, or inamounting to utterof inattentionnature
completeordisregard prudenceoftaking inof a chancenature utter

Donohue, 285v.safety plaintiffs.of the Richardsneglect of the
557;Mass.518; Cole,v. 27319; Cook,Burke v. Mass. CookMass. 246

Howell, Mass. 253.208; v. 288Howard,v. 284 Mass.Stetson Lefebvre
roadsideand hit athat defendant left the roadThe mere fact the

v.negligence. Massaletticharge grosshimobject does not with
Fitzroy, 228 Mass. 487.

jury. Otherfrom theThe cases should have been withdrawn
require no consideration.questions by exceptionsraised the

Judgments the defendant.for
All concurred.


