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pathnot have cleared ofwould the the defendant. But reasonable
require plaintiffdid not as a matter of law anticipatecare the to a

fortyspeed partof miles an hour on the of citythe defendant in a
unusually heavy.street at a time when traffic was A look for the

mightofdistance three hundred feet be openreasonable. It was
jury negligenceto the to find that the of the defendant was the sole

injuriescause of her and that her to lookfailure further than she
negligence. theynot causal Equallydid was could find that under

existing negligentthe circumstances was driving throughshe not in
lookingthe intersection without a third right.time to her

physical necessarilyThe facts are not such as to thediscredit
plaintiff’s story surveyof her of Allds Street for the distance stated.

principlesThe case does not fall under the laid down in Niemi v.
Railroad, 1;N. H. Fraser v. Railway,87 84 N. H. 107; Brown v.
Mailhot, 240;H. Moore, ante,89 N. v. 258.Lafountaine

Judgment on the verdict.
All concurred.
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Craig (Mr. orally),Chretien & and O'Connor & Saidel Saidel for
plaintiff.the

Demand, Sulloway, Piper (Mr. orally),& for theJones Jones de-
fendant.

Page, 29, 1935,J. On telephone companyNovember the main-
a Taylor Street, runningtained cable on Manchester, north and south.

This cable of sheath,consisted a lead inside werewhich carried a
large of wiresnumber connected with the service stations of its

supported by ringssubscribers. The cable messengerwas from a
strung telephonewire on company poles.the The construction

conformed to practices, messengerstandard and the wire was
grounded every thousand feet. The of the cablesheath also was
grounded. telephoneThe company further maintained at the

plaintiffwhich usingstation the injuries,was when she received her
protectivetwo grounding foreigndevices for pre-currents in order to

vent their toentrance the andhouse to the subscriber’s instrument.
There is no operate perfectly.evidence that these devices did not

pointAt a plaintiff’s house,about a mile distant from the the
Company’sPublic Service lines, along Valley Street,andeast west
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telephone right angles eightat or tencrossed the cable and some
feet above it. These lines were not insulated.

during heavyShortly midnight, storm,a of the Publicafter several
Valley TaylorofService wires over the intersection and Streets broke

ground.fell to the of them came into contact with theand One
telephone messenger. particularThis wire of the defendant carried

voltage Consequently created,a of about 2300. an arc was which
through messenger nearly throughburned the and hah the cable

automaticallywas shut off.before the current This was effected
grounding high-tension operatedthe ofwhen the current the defend-

operationcircuit breaker. The time for this was brief. Aant’s
accompaniedwho the fall thewitness saw wires testified that fall was

by flashing flickering Alla and that lasted two or three seconds.
lights extinguished. plaintiff’shouse street were The brotherand

Night crashingin the house with her at the time. after thewas
noise, lightssoon to the flickered timesbe a few and wentmentioned,
out “around fifteen seconds after” the sound.

occurred, standingof the plaintiffWhen the contact the wires was
telephone, engaged long-distancein Theat the a conversation.

agitation diaphragmcreated a violent in the of the receivercontact
explosive plaintiffa loud noise. The fell to the floor. She hasand

physicians neurosis,since suffered from what her describe as traumatic
by loss onaccompanied of sensation the left side.

plaintiff’s testimonyFrom the it could found thatexpert medical be
byfrightthe neurosis the result of or shock induced thewas nervous

Though plaintiff duringnoise. the claimed the trial that she suf-
shock,an that thisfered electrical there was not the least evidence

so, inspecificallywas the claim was abandoned the course ofand
argument us.before

testimonyThe medical the that neuroses are notestablished fact
origin.common. Not all of them are in is calledtraumatic One

by ordinary by impactor oftraumatic whether induced an blow the
physician onlyelectric shock or noise. had three or fourOne seen

years.in orcases of traumatic neurosis six Another had seen four five
years. moreover,in of neurosis,or six seventeen Some cases are

litigation. a of is com-associated with Neurosis as result noise less
mon than that from electric shock. None of the doctors testified

having though telephonethis,to before seen such a case as a dia-
phragm times,in and at otherwill emit a loud sound thunder-storms

testimony. mightin This be to beas was shown also said a matter
knowledge. (Parenthetically may thoughthat,of common it be said
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knowledge aretestimony and commonjury it,the could not know the
industryTheexperience reportedin cases.consistent with as shown

only one case ofcounsel, own,our have traumaticof and discovered
That is Fox v.resulting telephone.from a noise in theneurosis

nearly comparable presenttheCompany, St., 420, a case to326 Pa.
one.) verywe isIt is that the neurosis with which dealincontestable
rare.

negligence of theApparently there is no claim that the defendant
plaintiff’s is that thecaused the wires to fall. The sole claim defend-

might foranticipated (1) varietycould have its wire fall aant that
inreasons, true; (2) telephoneof which is that subscriber such casea

might great true; (3) that result ofnoise,hear a which also is as a
fright thereby telephone physicalsufferinduced the user of the would

though mayinjuries, which, seen, contingency,rare itas we have is a
anticipated. consequent dutyurgedbe It is that the defendant’s

preventto onewas maintain such devices at cross-overs as would
falling coming telephoneof wire.its wires from into contact with a

suggestedThe devices is wire-mesh basketare two. The first a
cross-over,suspended poles pointfrom the of at the ofthe defendant

the formsabove cable and below the defendant’s wires. wereTwo
suggested. by eightOne feet. The otherwould be about six would

of unassignedbe an the full distance betweenwidth and would stretch
poles.defendant’s In the basket would be insulated.either case

theory though alive,The harm-falling wires,is that would remain
less in the basket.

days construction, supposedIn the earliest of it was toelectical
Electricgood practice guards position.be to in amaintain such

Company v.Company 423;&c. v. &c.Shelton, 89 Tenn. Western
Thorn, 287; 72; McKay Company,64 v.Railway,Fed. State v. Wis.87

337, vague111 Ala. to such345. In there was a reference1901
guards Company, yetin Ela v. it was not known71 N. H. 1. But as

required ;. . . for it isguarding“what method of the shallwires be
any provenot known to will effec-the law that method now known

required,Railway, guardstive.” Blockv. If were371,89 Wis. 377.
duty lay company. Roweequally upon telephone lightingthe and

Company,v. L.66 N. J. 19.
immediately expression.But almost There was adoubts found

avoidingtendency regard aggravating dangers,to them as rather than
Railway,Company, (1904);them. Heidt v. 122 v.Ga. 474 Conrad

12; fromCurtis, Electricity,240 Ill. s. outline508. This historical
testimony given jury.the books is in theinteresting view of the to
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plaintiff’s highlyof in guards,One the witnesses was favor of
they questionwhether are or not. noobsolescent There can be that

guards in past.baskets and other have been used the One witness,
employee by plaintiff,an of the defendant called the said such a de-

greatervice had it wasbeen abandoned “because a hazard than it
protection.” expert by TelephoneAn Companywas called the

disapproved bythat the of issaid use baskets the National Electric
Safety Code.

Assuming that first to followedthe witness were be and the other
uncontradicted,two, though up point,were to be disbelieved to this

yet undisputed regardingotherthere remains certain evidence the
efficacy disregarded.of could not be Itbaskets that was testified
by pointone can never foresee at whatseveral witnesses that a wire

break; snaps, impossiblewill and that when a taut wire it is to tell
knowledge compels acceptancehow it the ofwill fall. Common that

testimony.
efficacy depends upon faffingof wires wholly,The the basket the

nearly wholly, wires, retained,or within the basket. The if thus
groundedwould remain until or until the current wasalive switched

theyhighly speculativeoff. But it is whether would thus fall and
thus remain.

contradiction, again testimonyIt was testified without and the
belief, mightcommands that in an the basket fall with itsice-storm

energize telephone system. might snaplive wires and the A wire
down clear of the basket and make contact with the cable. In no

telephone-user protected asuch instance would the be from loud
faffing hangwire, partly basket, mightnoise. the in the fourOr

ground, gonefrom for itfeet the whereas but the basket would have
Consequentlyground. operate,the the circuit breaker would notto

people potential grounds forand in the street would become a 2300
inadvertentlyAnybody touchingvolt current. the wire would

forfeit his life as a circuit-breaker.
respect to ofThe situation is similar with insulation the defend-

suggestion made inagain,ant’s wire. Here the was the alternative
—complete insulation, only partor insulation of the of the wire over

again, also, undisputedthe the is as to whatcable. Here evidence
might expected,results be and it commands belief because it is

knowledge. lightan ofidentical with common If insulated wire the
lay upon telephone cable, probablythere would bedefendant’s the

frighteningno noise in an receiver.unhooked
wholly might in fashion thatBut a insulated wire lie twisted such
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notground. the wouldnot Since circuit-breakerthe current would
to the lifealive, becoming a threatoperate, the wire would remain

its If the wireinadvertentlywho touched end.any passer-byof
ground,reached theinsulated, and the uninsulated endpartlywere

itgo ifoperate and the wire dead. Butthe wouldcircuit-breaker
ready agenta for electrocu-ground, itdid not reach would become

ground telephone system.tion, throughit seek no thesince could
wind free uninsulated endFinally, snappedif the so as to thewire

it inprobably was this case.cable, the result would be whatabout the
Consequentlyfly guess.wire a matter ofWhere and how the will is

all, protection,cases,in some not havetelephonethe user would but
commensurately might protec-in have lessthe man the streetwhile

tion.
were usedwas baskets and similar devicesThere evidence that

oftelephone years ago, protectionforby company, some thethe
its ofBut lackat cross-overs. the verdict establishestheir wires

Thereduty protect particularto its in this instance.thus customers
orlight companies basketsno evidence that electric ever erectedwas

positivesituations,in such and was evidenceinsulated wires there
require Thepractices do not either.that standard construction

system lessplaintiff claim that the maintained acannot defendant
iscarefully conforming accepted practice.to Itdevised than one

conceded, however, might require some device betterthat due care
217,H. IfSweeney Winebaum,v. N. 218.than the usual one. 84

isolated,plaintiff persons in her be and dutiesthe and situation could
might require of devices asignored, due use suchto others care the

urged. 329,H.Tailors,Chiuchiolov. 84 N. 332.are here
dutya to do so raisesreasoningBut the same that would establish

duty protectivelessen thepeople street,to the in the not toanother
Tailors, supra.circuit-brealdngof their Chiuchiolov.effect device.

(One withoutread the numerous of street-electrocutioncannot cases
wouldthe belief that the earlier use of automatic circuit-breakers
In thenearly injuriesall sustained.have avoided the deaths and

(Law) 357, theof Adams v. 120 N. circuit-Company,recent case J.
operated. injuriesThe was dueloss of lives and otherbreaker two

throwing thedeliberatelyof a instation-employeeto the careless act
broken.)on after it wascurrent

inus, dangerIn of the street.the case before there was electrocution
properlylong telephone company’s safetyAs as arethe devices

danger in themaintained,installed and there is no of electrocution
only danger telephoneThe to subscriberhouse. foreseeable the
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noise—fright Balancing two,is from and dangerneurosis. the the
plaintiff remote,to as the groundthose such is that to those on the

wires,near the broken is obvious and Theimmediate. balance would
byimproved takingnot be a chance to avoid traumatic neurosis

greaterof ofplaintiff expensethe at the therisk to lives of others.
duty depends uponTo the extent that the to use care relationship

(Garland Railroad, 556, 567),v. 76 N. H. dutythe defendant’s of
plaintiff obviouslycare towards the is thanweaker that towards

the man in the street.
duty cannot, in circumstances,The defendant’s the be to both.

performanceso, dutyIf that of one non-perform-were would mean
negligentance of the other. If it be to of highwaysave the life the

expense bodily injurytraveler at the of resulting frightfrom the and
subscriber,telephone equallyneurosis of a it must negligentbe to

frightavoid the at the risk of another’s life. The law could tolerate
theory youno of yousuch “be liable if do and ifliable don’t.” The

contemplate shifting duty requireslaw does not a that care towards
A duty injury incidentallyand then discovers a avoidto bysuffered
B respectbecause there was due care with A. Such shiftingto a is
entirely with conceptioninconsistent fundamental dutythe that the

requires preciselyof due care the measure of care that is reasonable
under Restatement, Torts,all the circumstances. 2 ss. 291-295.

duty precautionsThe to take uponrests rule ofthe reasonable
anticipation, thougheven rule prevailthat does not as to damages

duty appears. Bowley Duca, 548;once the v. H.80 N. Brackett v.
Corporation, duty87 N. H. 173. If the to man inthe the street be
forgotten the moment, dutyfor the to plaintiff dependthe would
upon anticipation bodily injuries frightof because of at a noise. Of
a indefendant such case it to beis remarked that “the likelihood

bodilythat his conduct will cause harm involves two uncertain
factors, the chance that his act will cause the disturbance[emotional]
and the that thechance disturbance if it in bodilyoccurs will result

Restatement, Torts,harm.” 2 s. 306, c.comment The chance
physicalof contact with wire in street, consequenta live withthe

electrocution, is much complicatedless remote and than that. It
clearlyis more foreseeable is the controllingand one of all the cir-

present Inpurposes. particularcumstances for case,this it could
not be that it neglect protectionfound would be reasonable to the of

obviously plaintiff.those more at than therisk
It is not care might requiredoubted that due the defendant to

adopt protection againstsome device that would afford emotional
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travelingdepriving thetelephone-users withoutindisturbances
immediately dangerousfrom live wirespublic protectionreasonableof

by record.exists, not disclosed thedevice, it isa ifto life. Such
Sincepracticability.itsupon plaintiff to showwas theburdenThe

been directedsustained, verdict should havewas not aburdenthe
for the defendant.

require no consideration.exceptions thereforeOther

Judgment the defendant.for

All concurred.

Hillsborough,
No. 3119.2,Jan. 1940.
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