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Mitrich, byMichael his mother and next friend v.

Jones Stevens Tuttle & a.
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(Mr. Burns forHughes orally), plaintiff.& Burns the

orally),Perkins forMcLane, (Mr.& Carleton Bass theDavis
defendant Tuttle.

Frank E. for the Cross.Blackburn, defendant

trial,Branch, DuringJ. the of the defendant Tuttlecourse the
copy Super-of thein authenticated the record ofoffered evidence an

York,countyof for the of in case of State v.Maine,ior Court the
showingrecklessly operating vehicle,a motor thatCrossRussell for

1937, plea guilty paida of and a fineMay, respondentin the entered
subject plaintiff’sto thecosts. This record was admittedand

by followingappears excerptforexception, purpose, as thea limited
of not“Mr. Burns: And the admission this doesfrom the record.

ornegligencehis which contributedTuttle from causedexonerate
subject tothis Court: ... It is thatto cause accident. admitted

. . . IMy position. . Mr. Burns: . is that understandlimitation
Mr. Tuttlepleathe of this not exonerate fromthat admission does

negligent negli-if hisliability jurythe was and thatshould find he
bytogence injurycaused or the cause of the sustainedcontributed

plaintiff. say theyI I are restrictedthe Court: intended to assume
to that extent.”

By proceedings forth, clearlythe above it was established asset
againstlaw of the that the criminal record the defendantthe trial

itsolely againstwas in him that couldCross admitted evidence and
any way exoneratingnot be in Tuttleconsidered as the defendant

liability. trial,thespitefrom In of this of law ofclear definition the
arguedfor follows: “Mr.jurythe to the ascounsel defendant Tuttle

sortSuperior Maine, Gentlemen,Davis: And the samethe Court of
you Hampshire,sittinga court as are in in the State of Newof men

guiltyjudgment pleadedhas a of the that that . . .record fact man
Gentlemen, youdrivingto reckless at the scene of this accident.

though theright your justhave a to consider that in asdeliberations
guilty tostanding pled‘Isaysman were on the witness stand and
that webeing wholly for Mr. Burns: Toto blame this accident.’

if toobject, pleaseif the . . . an allowedexceptionCourt and desire
gentle-effectExceptionstand. Court: noted. Mr. Davis: That is the



514

pleaded to inmen of what he said and some months later what he
Maine, driving. object exceptMr. Burns: I andcourt of recklessthe

misinterpretation plea.of thefurther to the misstatement and
ExceptionCourt: noted.”

offoregoing argument palpableconstituted a violation theThe
correctlyof which had been declared in accordancelaw the trial

accepted rules of evidence. The allowance of such anwith the
clearly requires setting ofargument was an error which the aside

subsequently by appropriateit was cured actionthe verdict unless
Drake, 52; Kennard,v. N. H. Kennardjudge.of the trial Carlin 89 v.

argues that was320,N. H. 325. The defendant the error cured87
subsequent court, true,of The it isby the instructions the court.

jury pleaded guiltyas “The fact that Crossinstructed the follows:
driving competentnot notcharge provethe of reckless does and isto

Tuttle was free from fault.” If thisproveto that the defendant
instruction, unqualified form, stand,in had been allowed to theits

argument appearwould to be well founded. It wasdefendant’s
byclosely followed, another instruction as follows:however, “On

may your part bearinghand, uponit be considered on asthe other
solely pleadedthator not Cross was to blame but fact that hewhether

say, necessarily youI mean that wouldadmitted,or as does not be
whollyobliged appearsto that Tuttle was exonerated.” It thusfind

jury plea competent provethe was told that Cross’ was “not tothat
mightfromthe defendant Tuttle was free fault” but be con-that

showing solelythat was to It isas “Cross blame.” notsidered
thought jury laymen, explanation,a of without careful whichthat

attempted present instance, appreciateinnot the would thewas
questionbetween the whether “Tuttle was free fromdifference

solely blame,”or whether “Cross was to and it cannot befault”
contradictoryfound that the confused and instructions above set

argumentin the offorth cured the error inherent defendant’s coun-
must, therefore,in favor of the defendant Tuttlesel. The verdict

aside.be set
questions by many plaintiff’s exceptionsofThe raised the other
likely followingto arise at another trial. Theare not conclusions

proceedings.may, however, be useful in further
properlyplaintiff’sThe motion for a directed verdict was denied

ordinarilythat a notin accordance with the rule verdict will be
havingparty proof.in of the the burden ofdirected favor Williams

H.Duston,v. N. 490.79
testimonyno in the admission of the of the witnessThere was error
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he observedmarks whichsignificance of the tiretheEngland, as to
exception, witness wasSubject thetoof the accident.sceneat the

pointafter theTuttle car wentfar . . . theto state “howpermitted
ofcharacter thefrom thesimilar inferencescollision,” and otherof
attestimony, stated thethisobjectionof togroundmarks. The

ofprovincetheinvadesquestion and answerthat “thetrial, was
quiteobjection has been characterizedground ofjury.” Thisthe

entirely repudiated”,that it should beunsound,as “soproperly
inplaintiff theavail theed.) 1920)s. and cannotWig. (2d.Ev.(4

case.present
of Crossoccupants theof the otherof fact that nonetheEvidence

bearing upon the con-properly asinjured, was admittedwerecar
to hisinjuries were dueplaintiff’sthat theof the defendanttention

leg hanging over the leftridingin onenegligence withcontributory
Cross car.side of the

jurycharge thetorequested the courtseasonablyplaintiffThe
imputableis notdriver Crossnegligence of the defendant“thethat

correctlyrequest statedThisMichael Mitrich.”passenger,to his
in139), and view(Gregware Poliquin, 135 Me.v.law Mainethe of
conductof Cross’given trial to the issueprominence at theof the

given.beenit should have
requirenot con-by plaintiff doexceptions taken theThe other

at this time.sideration

trial.New

All concurred.


