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general Superior requests answered,order of the Court that all be
lay imposingsuch an burden on either the referee or this court.

discharged.Case
All concurred.
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Duncan, TJptonF. UptonI. and Robert W.Laurence Richard
(Mr. plaintiff.Duncan orally), for the

Piper (Mr. orally),HollisDemond, Sulloway, & Jones Franklin
for the defendants.

legislature ofAllen, The has authorized transfer theC. J. the
utilitysystem” public one,of a to“franchise, works or another

itprovided Service Commission “shall find that will bethe Public
assentingmake orderpublic good and shall an thereto.”for the

rights “regu-dissenting of the transferor is to hisstockholder haveA
by relating tothe statutes thelated, protected and determined”
indissenting corporationrailroad whichof a stockholder arights

corporation or unites with it to form aits to anotherleases road
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L., 28,P. c. ss.240,one. 30. A in a railroad thusstockholdernew
dissenting may by petition Superiorto the seek a determina-Court

“stock,of property rightof the value his interest or taken.”tion
246, hearing, paymentc. s. 25. Provision for isL., orders andP.

Ib., 27, 30,ss. 31.made.also
(Laws 1883, 100) passed, by authorityc.In an act was which1883

given by corporationfor one railroad or fora lease to anotherwas
corporation,into a if the lease or union wasunion new foundtheir

good (s. provisionpublic 17),the with for the value of thebe forto
exchangeanyof stockholder who did not consent to hisinterest

corporation appraised (s. 19).in tofor stock the new be Onstock
appraisalof the amount of the the interest of theor tenderpayment

(s. 21).was to ceasestockholder
compensationno forprovisioncontained to stock­The 1883 act

railroad,ofdissenting Railroad,to a lease their and in Dow v.holders
1886,in it1,H. was held that such stockholders wereN. decided67

void, beingasthe lease declared an unconstitutionalto haveentitled
rights.property being“Eminent notwith their domaininterference

shares, necessaryplaintiffs’ it is to observe theover theexercised
authorityprivatethat over each share of thebetweendifference

give majority,owner alone can thewhich its andprivate property
public give Ib.,the alone can them.” 5.public agency whichthat

of into an amendment the 1883 act 1889.led TheThe decision
5) by givingc.(Laws 1889, broadened- the 1883 actamendment

rightsa lease the same as indissenting to a dissent tostockholders
specific procedure enforcingmore for ait enactedunion, anda

“stock, interest, propertythe value of his orright to havedissenter’s
(s. 1).ordetermined, paidand tendered It has notright taken”

respect by statutoryin thismaterially changed the later re-been
32; L., 246, 25).c. s.156, s. P.(P. S., c.visions.

Company’s topropertyof Power the PublictheThe transfer
by Publichaving been found the Service Com-CompanyService

“dulygood havingand beenpublicforto be the authorizedmission
Commission, authority givenby the wasthe anapproved”and

public interest,domain in the inpower of eminentof theexercise
dissentingCompany’s stockholders.Power Theto therespect
necessarily requestto the transfer included afor assentapplication

respectbe exercised inpower of condemnation tothat the State’s
acceptnot the terms offered them.who did Theof interestsowners

takingonly by the of suchperfected interests.could betransfer
invoked, inpower properlywas view ofof the theThe exercise
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servingcorporation publicaCompany’s as astatusPublic Service
Hobbs, N. H. So far as theRockingham,&c. Co. v. 72 531.interest.

of his taken fromarising ownershipfrom stock wererightsplaintiff’s
moneyhim to inconsent, compensationhe entitledhis waswithout

provides therefor, andrights.of his The statuteequal to the value
securing obtaining As methodprescribedit. thethe of andfor manner

(P. L., 240,c. s.protection and determinationregulation,for the
designed remedyto otherrights, byit is the statute exclude30) of his

procedure for redress.and
corporation, partner-that a as an evolution from athe viewUnder

“ by agreement shareholders,’formed the of itsship, is ‘an association
independently members,an of its is aentity,‘asand existenceits

” Railroad, supra, 3), the of the Public(Dowfiction’ v. stockholders
acquire belongingsought propertyin association toCompanyService

ownership Company’stoin the Power stockholders. Someultimate
willing unwilling sell their ownershipand some to interests.were

unwilling mightof thoseThrough eminent domain the interests be
willingacquired. fiduciary dutyto no othersThose sell owed to the

thoughtthey public goodto for the transfer. Ifnot vote the would
obligationpromoted by transfer, they nobe a had to the stock-

disagreed with them not to haveholders who that issue determined.
Although themselves, trusteeshipthe transfer was to be to their did

to remain inrequirenot them association with dissenters whenthe
that the forduly public good.it was found transfer the If thewas

thepublic good justified transfer, lightit was in the of the fact that
Theythe was to weretransfer themselves. therefore not barred

seeking through corporatefrom the transfer associated or action.
right yieldprivate publicThe must to Fairly,the interest. the

corporatepermitting byconsolidation, provisionstatute for theits
dissentingrights stockholders, impliesof that the stockholders

voting relationshipfor consolidation nohave as trustees towards
castinginthe dissenters their vote. Whatever the self-interest

required majority,of the rightsthe statute defines the of stockholders
who dissent.

corporationsrailroad one,When two are united into a new it is
not if one isillegal by majoritythe new to be controlled and owned the

minorityof the two which consolidateshareholders while the are
opposed. is the statutory provisionsThis forcontemplation, the
protecting of minority makingthe interests the it theclear that
majority fiduciary minorityare absolved from a relation towards the
in issue ofrespect minorityto the consolidation. The are secured
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for the of interests,value their whether or not majoritythe act in
self-interest. To majority mayhold that the bybe barred the dis-

minority seekingsent of the from the ascertainment of publicthe
good claiming it, giveand would the individual an advantageundue

expense public.at the of the
In analogy,some propertylimited when is sold at auction in

partition proceedings, any anyof mayowner interest bid to become
purchaser.a dutyHe owes no to the other owners to abstain. All

solelyowners are free to act in their own interest. So here the
plaintiff mightif proceedshe saw fit invest the of his stock in stock

purchaser. analogy onlyof the If partial,the is appliesit as far as
permit.the circumstances

plaintiff’s right adequateThe security paymentto for of the award
may (Goodrichto which he foundbe entitled Falls &c. Co. v. Howard,

512, 524)N. H. disregarded by86 is not the statute. While the
Company’s propertytransfer of the Power has been effected as

transferee, perfectionbetween it and its changethe of of title will
not be attained until amounts dissentingthe due its stockholders

finallyare paymentdetermined and or deposittender and thereof
L., 246,made. P. c. s. 33. The Public Service Commission’s assent

to the transfer was valid. It was a term of the assent necessarily
implied subjectthat the transfer was to the condemnation statute.

plaintiff mayThe claim that the transfer is impairineffective to his
security, for payment, but not that the transfer is invalid.

It follows that plaintiffthe has mistaken remedy.his If he is
dissatisfied to take the amount offered for stock,his byhis relief is
proceeding statutoryunder (P.the method L.,marked out. c. 246,

seq.).s. 25 et By proceedingamendment this may invoke it. The
issue of tofact be tried .willbe the market or best ascertainable
value of onhis stock the date of the powertransfer of the company’s
property August 8, Gregg Railroad,1936. v. 67 N. H. 452.

opinionThis is not to imply.be construed to plaintiff’sthat the
claims upheldwould be if the factor of eminent appear.domain did not

discharged.Case
All concurred.

Rehearing. foregoingOn After the opinion was filed the de-
fendants’ motion for rehearing grantedwas on the of appli-issue the
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The rested aregulation decision onutility statute.of thecation
grantedargument the motion was toin andpresentednotground

it.respectingheardpartiesthe to beenable

Joseph A.Piper (Mr. orally),Millimet& JonesDemond, Sulloway,
the motion.for

Upton Upton (Mr.Richard F. and Robert W.Duncan,I.Laurence
orally), opposed.Duncan

say plaintiff’sthat the orAllen, J. The defendants shareC.
Companyof was not taken froma the Powerinterest as stockholder

liability discharged byto him wascompany’shim, but that the
according topayablethe the contractual termsof amounttender

positionthem, though he in the of a creditor. Butas werebetween
rights.not measure of hiswere the full He hadthe contractual terms

rights by statute, statutoryin were created and hisaddition whatever
strictly agreementrights those contractual. His to takecontrolled

and in a of theface value of his stock accrued dividends sale Com-the
unqualified. byIt was agreed,not alsopany’s property was force

value,statute, might accordingof the he demand to its worth.that
may beprovides that this received on aThe statute value transfer

utility’s In a stockholder to thesystem.of a effect it entitles value
rights.accept plain-of his stock if not his contractual Thehe does

acquiredtiff’s stock with that benefit attached to it. It is notwas
rightsagreed his ofbe inferred that he to limit to those non-to a

statutory statutorywhen the ones bestowed additionalcharacter
benefit.

power company’s propertytransfer of was aThe the transaction
accomplishstepsthe to it were all partsof which various taken

undertakinggoing dischargeform the plain-to the whole. The to
rights inseparablytiff’s as contractual matter was connected with thea

necessary give validitytopublic approval to be obtained to the trans-
rights publicstatutory given approvalThe as incidental to aaction.

available, plaintifffor the thus became and the nottransfer was
by remedy.the of as hisprovisionsbound the contract sole

may enjoy utilityA the benefit of thedissenting stockholder
regulation or not the stockholders are tostatute whether receive

utility’s property.for their the of a Thecash stock on sale statute
prevent anyDesignedto cases of tois intended cover all dissent.

public interest,in itutilityinterference of a the facilitateswith a sale
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by objectionsthe sale the removal of stockholders’ and the substitu-
rightsspecial compensation.tion of of corporationThe business

(P. L., 225, givesc. ss. 54, 58) appraisal rights onlystatute to stock-
voting against may rightsholders a sale. Whatever be the of other

objecting at common or in equitystockholders law when corpora-the
utility, utility bythe statute, provisiontion is not a specialthe for

any to aremedy, publicavoids bar sale found to in thebe interest.
utilityIt if stockholder, questionwould be anomalous a unable to the

having rightsof and nofairness a sale under the business corporation
did vote,he not or could notlaw because were without Toredress.

public made, utilityinterest that thesecure the transfer be the
speciala remedycreates and exclusive for all objectingstatute stock-

unwilling acceptto rights, remedyholders their contract and the
regardless of ofis enforceable the unfairness the transfer as to them

inof the transfer as one for of moneyand differences a sum or as one
exchange byoffor an stock the stockholders.

rightsprivate obligations corpora-What the and are as between a
a instockholders,tion its is not matter of passingand concern on the

inpublic proposeda theyinterest sale. But to that notassure shall
establishingof disturbance in publicbe a cause the interest to have

concluded, legislature provided specificthe has speciala sale a and
remedyof and formethod treatment their enforcement.

corporation statute, althoughThe business enacted after the
utility statute, modifyregulation did not it. All utilities, however

organized, subject to it.formed and are This follows prin-under a
statutoryciple of question,rational construction. “The twowhere

toconflict, govern, legislativestatutes in which is is ofare one inten-
tion, by weightis determined ... the natural of all compe-and the

evidence, by arbitrary Bridgeand Niagaratent not an formula.”
Jose, 81, affirmative,N. H. bothWorksv. 59 84. “When the acts are

mayand such both together,the substance that stand latterthe
theyrepeal former,does not the shall both havebut a concurrent

N.operation.” Wilson, 415, Moreover,v. H.State 43 419. the statu-
tory (Public Laws)revision in 1926 reenacted both the business
corporation utility date,ofregulationand the statutes as the same

makingthus it conclusive that the former is to be considered with
repealing modifyingreference to the latter without or it.

utility regulation requirementThe makes nostatute that dissent
may by Inonly respectbe this it contrasts with theregistered vote.

parallelis incorporation statute,business with the railroad cor-and
poration (P. 25) requires, amongs. whichL., 246,statute c. other
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expressed theirnotwho havethings, of stockholdersa statement
notarestockholdersdefinitely railroad“assent or dissent”. Thus

strongand, indissenters,standingrequired asto in to havevote order
anyinwhothat allcontemplatesimplication, utility statutethe

thought that thenotIt isexpress objection are dissenters.manner
scope ornarrowedmeaning ofstatute should be construed with a

recognitioninisThis viewwith technical definition of its terms.
interest shallpublicinof no sale thepurposethe of the statute that

topurposeof itsstockholders, andjeopardized by objectionsbe of
remedyspecialaby providingsecure from on a salefreedom attack

Anyinclusion.comprehensiveinobjectingfor all stockholders
one forof the sale asin inrespectlimitation this or the character

thetend to defeatmoney or unfair wouldor otherwise or as fair
public that sale be effected.interest the

resultFormer affirmed.

All concurred.

Merrimack,
No. 3140.5,March 1940.

Sterling H. & a.v. JacksonCo.,Cider Inc. William

plaintiff.(Mr. orally), for theMcLane, Davis & Carleton Carleton

Kenison,Attorney-General,P. Frank B.Cheney,Thomas and
Attorney-General,Assistant for the defendants.


