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orally), forSleeper (by plaintiff.H. and theWilliam brief

orally),Varney Henry (Mr.Fuller FullerSewall, & Hartnett M.and
for the defendants.

favorably plaintiff, thePage, Taken most for the evidenceJ.
northerlydriving uponhis car theBakerdiscloses that Hibbert was

midday. ItLafayette highway Hamptonin the of at wastown
any advantage layin vision withraining very hard. there itIf was

fromrain somewhatcar,the driver of a south-bound since the beat
Road,of thestoppednorth. Mr. at the intersection Postthe Baker

inintending He looked his rear-byto it a turn.enter left-hand
direction,in re-carforward,vision mirror and also saw no either

started, again toprogress As he lookedsumed and turned left. he
nothing.north sawthe and

proceeded on the lane a distanceHe a curve across south-bound
nearly Lafayette Highwayfortyof feet had cleared theabout and
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bythe of was struck the car,when rear his automobile defendant’s
southerly. For Mr.proceedingwas conveniencewhich Perrett will

to asbe referred the defendant.
of Baker,deceased Hibbert who isThe was the wife the sole

beneficiary may inany judgmentsof that be recovered this action.
necessary negligentIt is therefore to determine whether washe as

of H. 1.Railroad,a matter law. Niemi v. 87 N. The ofissue the
negligence us, for todefendant’s is not before it seems be conceded

jury point.there the onthat was evidence for that
heavy impossibleBaker the itMr. testified that rain made for

Thoughtohim see more than feet to the north.250 there was
tending juryon his testimony, mightevidence to cast doubt the

in Thoughhave found his favor on this issue. wouldhe have been
intersection, by yieldingbound to observe of the rightthe law the

way to if reasonablyof a south-bound car a collision was to be an-
Berubé,ticipated (Belanger 191), mightv. 88 N. H. he properly

averageinto if person prudencehave turned the Post road a of in
thoughtposition dangerhis would have that there nowas of a col-

Gendron Glidden,lision. v. 84 N. H. 162, 166.
beyond rangeThe defendant’s car have been thewould of Mr.

beganvision at he to rangeBaker’s the moment turn. While that
mightno more than feet,was 250 he be found to have acted carefully

upon presumptionthe the of anythat driver carsouthbound could
equalleast an and would vigilancesee at distance exercise reasonable

discovering plaintiff’s avoidingin the car and a collision. The
turningdefendant did not see the of the Baker car until he was

fifty sixty Findablyor it.within feet of he could have seen it sooner
materially car,progressand have the of his orchecked have avoided

by swing. beganplaintiffa collision a left-hand When to turn,the
part highway openthan half of ofmore the traveled the was for

purpose, comingthat since no car was inother either direction. At
ofthe time collision the could have a ofdefendant used clear width

thirtyabout feet.
Considering juryfacts, properly plaintiffthese the could find the

fact, found,free from causative fault. The if it could be that the
plaintiff did, chargecould have seen than he notfurther would him

justifiednegligence, providing supposing reasonablywith he was in it
proceed takingsafe to after such a look as Ithe did. could be found

(drivingthe fortythat failure of the defendant at miles an hour or
more) plaintiff’sto of theysee the movement the car until were

fifty other,sixtywithin or each offeet of was the sole cause the
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forN. H. The motionsParsons, 90 458.Fitzpatrick v.collision.
properlywere denied.directed verdictsnonsuits and

jury Mr. Baker’sargued to the thatplaintiffCounsel for the
supported by Mr. Perrett’svisibility wastestimony as to the limit of

plain-thepresenceof the ofnot become awaretestimony that he did
objectionsixty Uponfifty or feet of it.withintiff’s car until he was
strike itjury instructed totheargument was andthe withdrawn

minds.from their
to lookthat Mr. Baker hadby the statementThis followedwas

only This alsoto look ahead.Mr. Perrett hadways, whilethree
given. defend-was Thewithdrawn, same instructionand thewas

preju-to berepetition boundtreated as a wilfulthis to beants wish
topreliminary462),H. since as aCompany, 87 N.(Bruce v.dicial

thathad remarkedargument plaintiff’s counselfirst-mentionedthe
objectionfirst wasBut theonly to look ahead.Mr. hadPerrett

limit of visi-regarding thethe conclusionremark, but tonot to this
appear, since thenotrepetitionof the doesbility. wilfulnessThe

premise.and not to theobjection to the conclusionwentformer
theobjection made was thatwasargument to whichThe next

forty an hour.in excess of milescar wasspeed of the defendant’s
re-argument, thesupportto thisevidenceThough there was some

payto no attentionjurythe were instructedwithdrawn, andmark was
to it.

support,or no factualhad littletwo statementsthe firstWhile
the denialby giveninstructions andwithdrawal, followed thetheir

regardedverdicts, may bethemotion to set asideof the defendant’s
Company v.&c.P. Goddardestablishing prejudice.of J.lackas

There isWhalley, N. H. 215.34; Heilman v. 90N. H.Bugbee, 89
(David­jury disregarded the instructionsthenothing to indicate that
in thefinding involvedH. and the535),N.Corporation, 89son v.

v.Bruce Com­must be sustained.motion to set asideof thedenial
supra, p.pany, 464.

ofan officerin defendant’s car andpassenger theMorrill, aOne
brought to(aduringroom the trial factin courtarmy, was thethe

not called toby defendant) but wasjury theof thethe attention
the defendantsfact,alluded to this andcounseltestify. Plaintiff’s

beenargued if Morrill hadlater thatPlaintiff’s counselexcepted.
turning, he wouldstopnotplaintiff did beforetestify that theable to

excepted. The com-this also the defendantscalled. Tohave been
H.School, 89 N.Beardsell v. Tiltonproper,argument werement and

H.462; Peck,v. N. 292.90459, Woodman
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that of fair commentThe defendants contend the rule should be
limited, jurisdictions,as in some to where the iscases witness not

Theycommenting party.to the concede that case ofavailable the
Hustis, view,Lee H. opposed suggestv. 79 N. 434 is to their but that

suggestion.supportit be overruled. Reason not the “Itdoes is
commonly personsaid that no inference is theallowable where in
question equally parties; particularlyis to bothavailable where he

actually court; dispositionin thoughis to be no acceptthere seems to
strictly.absolutelysuch limitation or to ita enforce Yet the more

logical produce openview is that the to is tofailure an inference
against parties, strength againstofparticularboth the the inference

depending prohibiton Toeither the circumstances. the inference
uniformityentirely arbitraryis to to an rule ofreduce that which

really depends significance ofvaryingon the facts which cannot be
Wigmore, (2d ed.),so s. 288.Evidence,measured.” This states

Railroad,the reason on which our rule rests. Mitchell v. 68 N. H.
96, 116.

arguedPlaintiff’s counsel also that Mr. Perrett created an emer-
gency, speedthat his inattention and excessive resulted in his not
seeing verythe car act excep-Baker until too late “to well.” The

argument presents questiontion thisto no of law. Two contrasting
placed jury.theories were the One was that plaintiffbefore the

stop, suddenlycarelesslydid not but and inturned front of the de-
car,fendant’s creating emergency.thus an otherThe was that he

stopped, looked, turned,started and while the defendant inatten-
tively position dangerdrove into a of from hewhich could extricate

plaintiff. proper argueneither himself nor the It was to this view.
questionBut one more remains. Were the verdicts excessive? The

age.sixty-six years gooddeceased was of inShe had been health,
had to duties,attended all her household and capacityhad a to earn.
To extent probablythe that she would have capacityexercised this
for the benefit of inher husband of the cost to ofexcess him her
maintenance, recovery may Gobeil,be had. Morrell v. N.84 H.
150, expectancy years152. Her of was halflife ten and a or more.
This damageswarranted the return of for loss earningsubstantial of
capacity.

nursing chargesHer hospital, $637,medical and were and her
charges $283.funeral L.,were These were recoverable. P. c. 302,

s. 12.
damages physicalThe statute also forauthorizes conscious and

suffering,mental which were intense. She had five broken ribs and
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placedvertebra. She wasof the first lumbarcompresseda fracture
Breathing difficultpain.much was so andin that causeda cast

fortnight.to for Shemorphine had be administered apainful that
going die, out forthat she was to criedpanicky, was certainbecame

physicalafter the and mentalweeks the accidenthelp. About three
fortnightIn more she became violentsanity. aaffected herstrain

a ofunmanageable. Hospital,was to the State caseShe removedand
she a of theto the There died as resultpsychosis due accident.
It thatfifty days happened.it cannot be said theaccident, after

nohe found that there wasPresiding made a clear error whenJustice
by Malouin,jury.the Wisutskie v. 88clearly improper conduct

H. 242.N.

Judgments on the verdicts.

All concurred.

Carroll,
3143,Nos. 3144.2,April 1940.
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