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placedvertebra. She wasof the first lumbarcompresseda fracture
Breathing difficultpain.much was so andin that causeda cast

fortnight.to for Shemorphine had be administered apainful that
going die, out forthat she was to criedpanicky, was certainbecame

physicalafter the and mentalweeks the accidenthelp. About three
fortnightIn more she became violentsanity. aaffected herstrain

a ofunmanageable. Hospital,was to the State caseShe removedand
she a of theto the There died as resultpsychosis due accident.
It thatfifty days happened.it cannot be said theaccident, after

nohe found that there wasPresiding made a clear error whenJustice
by Malouin,jury.the Wisutskie v. 88clearly improper conduct

H. 242.N.

Judgments on the verdicts.

All concurred.

Carroll,
3143,Nos. 3144.2,April 1940.
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(Mr. Cooperorally), plaintiff.& Hall for theCooper

(Mr. orally),Branch for& Branch the defendants.Thorp

exception plaintiffofWoodbury, theJ. The mentioned last
of forquestion law this court since the isno matterpresentsabove

ofthe discretion the court below andsolely within sound thereone
any rulingabuse or error of discretion in thenothing to indicateis

165, 178, 179;42 H. v.Foster,v. N. SanbornDeming Rail­made.
v.65, cited, Flannagan66, Shevenell,H. and cases 82road, N.76

H.N. 403.
granting of plaintiff’sto the theexception motionThe defendants’

againstofat the second trial the actionsof issues thelimitationfor
companies presentsalso no legalYork UnderwritersNewAtlas and

beyondquestion how far the correction of the“The errorquestion.
go trial,to a fair ofin order afford is onetrial must fact.the new

except inquirytocourt, as the whetherfor this there isisIt not
(Westwayfinding thea one or other” v.to warrant Rail­evidence

find in522, 523), nothingand we the record toH. indi­road, N.81
theconclusively that errors made at first trialthe tainted allcate

McCarthy,also Bullard v.See 89 N. H.then submitted.the issues
291;H.Company, 285, Company,89 N. Emerson v.v.158, 165; Vallee

Quirin, 343, 349;87 H.108, 113; Bean v. N. v.McCrillisN. H.87
Arlington170; Salem,Mills v.165,H. 83 N. H.Company, 85 N.

H. 533,v. 82 N.Corporation, 543;Maravas Derosier v.159;148,
H. 451.Company, 81 N.

present equallyfor a new trial anmotions narrowThe defendants’
(Jackson Smart, 457,v. 89 H. 458),N. butquestion for this court
more extended consideration. The evidencethey somewhatdemand

in support of these motions toby relates thethe defendantsadduced
keptplaintiffthe her andof child which with boardedtheparentage

Conwayin which burned and elsewhere. At thein her houseboth
daughterthat this child was a ofplaintiffthe testified onetrialfirst

paidNorwood; plaintiff board,he the for herthat theirSeth W.
nature;solely a business that she had takenbeing of therelations
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only keptchild when it was four months old and had it continuously
since, inquiredever not know andand that she did had never who its

was. this trialmother After the defendants discovered evidence in
tendinginthe of vital statistics Rochester torecords show that the

mother,plaintiff was the child’s and at the second trial of the actions
against companiesYork plain-the Atlas and New Underwriters the
tiff in was of child.admitted that fact she the mother the

respect newly evidence,toWith this discovered the defendants
contend, uponfirst, that it them all to a trial issues,entitles new all

second, plaintiffand that since the admitted it to be true at the second
againsttrial of the the two defendants,actions last named it con-

clusively falselythat she testified the firstestablishes at trial and so
complete“affords the defendants a defense as ofa matter law.”

respect toWith their contention counsel forsecond the defendants
argue plaintiff’s deliberately testimonythat the false at the first

regardlesstrial, any considerations,of other is sufficient to warrant
judgmentsofan order for all defendants. No in supportauthorities

proposition diligentthisof have been cited to us and uponsearch
partour has disclosed none. There are cases both here and else-

to of party’swhere the effect that aevidence deliberate falsehood
respect litigationoath inunder with to issues is onlyadmissible not

credibilityto of ininduce lack confidence his but also to cast doubt
upon goodhonesty (Knightthe and faith of his claim Heath,v.

H. 410; Sanborn, 179;23 N. Sanborn v. H.65 N. Bennett v. Susser,
329), cases,191 Mass. and there are also criticised 2 Wigmore,in

(2d eted.), 1008, seq.,Evidence s. and not (Sanbornfollowed here
Sanborn, supra), expressed byv. which hold that the rule the maxim

inuno, operatesFalsus in omnibus as a matter of law whollytofalsus
party’s testimonydiscredit all of a when it is found that he deliber-

ately infalsely respect,testified one buteven we have been able to
authority anywherefind no for the broad rule that the falsehood of

party, regardless of case,one the other in operatesevidence the to
compel judgmentan of adversaryorder for his aas matter of law.

novelty rejectionWhile is not an all-sufficient reason for the of a
proposed still ofrule, authority propositionutter lack for a indicates

ought subjectedtothat it be to scrutinycareful and serious before
adoption. Testing bythe rule contended for the criterion of its
apparent accomplish justiceusefulness to presentsubstantial in the
day community, wanting majorwe find it in A difficultymerit.

the from impossibilitywith rule arises the of applying it to incases
parties guiltywhich both have been of Surelydeliberate falsehood.
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against plain-as aoperate against a defendant well asmustthe rule
by jurythe must standsurely a falsehood foundtiff, and deliberate

footing In the of foundas one confessed. eventthe sameupon
toby parties, the court would either havelying bothadmittedor

go jury merits,to to onpermit parties the theand thethe rulewaive
victory expense theruling givelaw one liar a at the ofby ofor else

require that beadopt first alternative would the ruleTo theother.
party has andonly in in which but one falsified aban-applied cases

sup-so, a which reason does nothave done resultwhen bothdoned
party guiltypermit one of falsehoodadopt the other wouldport; to

ruling partyin his fromby spiteof law of lie anotherato recover
upon(the respect proofwith to the burden ofsimilarly rulesituated

equally unsupported bygermane),not a resultwould bethe merits
completein contradiction to the ruleas one which isas wellreason

adoptionthe ofescape from dilemma whichno theWe seeitself.
of law would create.rule as oneproposedthe

to to the ofare content adhere rulefull consideration weUpon
of179, permitN. H. and the introductionSanborn,v. 65Sanborn

falsehood, of otherparty’s like evidenceof a deliberateevidence
attemptingas to bribe apart,on his suchcomparable misconduct

506), suppressingH. or evidencejuror Gilman,v. 60 N.(Taylor
Story v. 70 H.Scammon, 280, 291; Railroad,N. H. N.29(Janvrin v.

they fit, pur-either forjury to use or not as see the364, 378), for the
discrediting histestimony, or fordiscrediting the offender’spose of

entire case.
injudgments theirentitled to an order ofdefendants areIf the

only upon groundcourt, then, the that asit can befrom thisfavor
testimony aplaintiff’s false constituted eitherof law themattera

policiesterms of theattempt to which under thean defraudfraud or
them void.renders

in from arepresentation, distinctiona fraudulentIn this state
knowledge of itsmade either withone, must have beennegligent

v. Bick­to itsfalsity indifference truth. Shackettor with conscious
enough tofalsehood alone is notford, N. H. 57. But deliberate74

Metropolitan Ins. Co. v.a of law.fraud as matterestablish Life
state, thislong rule in this andOlsen, N. H. It has been the81 143.

in to deliberateconsistently to, that additionadheredhas beenrule
themade forappearit that the false statement wasmustfalsehood

causing party uponactthe other toofpurpose or with the intention
H.Edgerly,v. 29 N.128;28 N. H. HansonHarding,Mahurin v.it.

Knitting Blanchard,v.363; SyracuseH. Co.Parker, 43 N.343; Page v.
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Tomlinson, 46,447; Spead 61; CunninghamH. v. 73 N. H.N. v.69
435; v.Company, Oliver, 523;N. H. Hamlin 77 N. H.74 Maxwell

236; Company,H. Manock v.Company,Ice v. 80 N. 86 H.Co. N.
H. 191; Co.,v. N. LaCourse411; Co.,Hall Insurance 90 v. Insurance

Inst., Restatement,H. 424. Am. Contracts,90 N. Seealso Law s. 471.
however,this, everynot from that inIt does follow instance in order

proof intention byto show fraud direct of to cause action the false­
speakerlipshood must come from the of the thereof. An admission

partyof such an intention would bind the who itmade under the
H.Leclair, 506,rule of Harlow v. 82 N. soand would establish the

falsehood,of a conscious but prooffraudulent character of the inten­
maytion with which was told ina falsehood also lie the nature of the

presentedfalse statement This was theitself. situation in the cases
of v. N. H.Co., 457;Follett Insurance 77 Saidel Co.,v. Insurance

232,84 N. H. Moreau v. Insurance 84Co.,and N. H. 422. In these
cases, many might cited,as well as in others which be no inquiry

requiredand towas made none was as intentionthe in the mind of
speakerthe of lie. for proofthe The reason this is not that of an

to unnecessaryintention wascause action but that proofconclusive
of the suchexistence of an intention found inwas the nature and
circumstances of liethe itself.

In questionthe case at can be nobar there plaintiff’sabout the
knowledge falsityof ofthe her earlier respectstatements with to

child,the birth of her but at the second trial of againstthe actions
defendants,the two last named when she admitted that her earlier
untrue,statements had she said thatbeen she had made those state-

inducingments not for purpose anythe of action onlythereon but
purpose protecting goodfor the of the name of her child. The

question is testimonybefore us whether this of innocent mayintent
value,be taken at orface whether the falsehood is of such a nature

or was told under such circumstances that in reason it must be found
to purposehave been not for the protectinguttered of the child but

purpose causingfor partthe of action on ofthe tothose whom it
spoken.was

appear plaintiff anyIt does not that the made statement at all to
representatives respectofthe the defendants with to birth ofthe her

brought actions,child until after she had these and neither does it
appear priorthat to that thetime defendants had interested them-

in subject.selves the The defendants’ not paydetermination to
policiestheir been formust therefore have whollyreasons unconnect-

parentage plaintiffed with the of the child and the must have been



12

these it cannot beof these facts. Under circumstancesfully aware
falsehood,told must haveplaintiff,the when she herthatinferred

thereby to to reconsiderexpectedor induce the defendantsintended
adjust This, however,not loss.determination to theearliertheir

plaintiff’sof reason for this is thedisposenot the case. The thatdoes
swayingjury purposeif for of themstatement, to the themadefalse

toattempt defraud. Follettfavor, would also constitute anin her
459; Co.,Co., H. Moreau v. Insurance 84457,77 N.Insurancev.

422,H. 423.N.
questionof the first is whether or not thephasethis the caseOn

bearing upon the at the firsthas such issuesfalsehoodplaintiff’s
jury pur-to been to the for theit must be found have toldthattrial

ofinfluencing in their those issues. Atof them considerationpose
opinion cases,intrial, quote our former these “Theto fromthat

grounds fire byon the that the was set thewere defendedactions
knowledge consent,procurement or with her and thatplaintiff’s

property,was the real owner of the and thatNorwoodone Seth W.
attempted theto defraud insurers both before andplaintiffthe

position plaintiff’sThe thethe loss.” defendants take that theafter
directlyadmittedly upon all issuesfalse statement bore the raised

arguefor the that since itby these defenses. Counsel defendants
plaintiff need, itthat the was in financial and since is inappeared

a to morewith human nature for mother have naturalaccordance
of her own child than has aprovideto for the welfare mereincentive

another,of the of thehireling provide plain-to for the welfare child
ofmaternity purpose inducingof must been for thedenial havetiff’s

buildingsto not burn own forjury believe that she did her thethe
argument tenuous,the The is butof insurance. at best evensake

accepted, it shows a connection between theit be falsehoodif should
to theof the fire too indirect warrant conclusion thatthe causeand

purposetold thematter of law the falsehood must have been foraas
plaintiff procureinducing jury the did not orthe to believe that setof

setting of the fire.the
plaintiff’s uponthe falsehood thebearing of confessed issueThe

ownershiprespect propertythe of the real is also indirecttowith
hasargumentative rather than direct and obvious. It sub-and

stantially bearing upon falsehood,hersame that issue as whichthe
respectwith to herassumed,transfer we social relationsat the former

Again thethe connection between matter falsifiedNorwood.with
property enoughto is notthe as to the title the direct toand issue

as to the intent of thea inference lie.raise conclusive



13

respectonlyThe of at the trial with theissue fraud former to
upon dealingspropertyreal to certain theinsurance the related of

mortgageeplaintiff anywith the thereof. fail to seeWe connection
testimonyplaintiff’s allegedat all between the false and that instance

of fraud.
respect upon personal propertyWith to the insurance the issues

respect quantity, ownershipof with its valuefraud to and were
raised at the former The defendants then took stilltrial. and main-

position plaintiff’s during years pre-tain the that the income the
ceding to to supportthe fire was not sufficient enable her herself

purchase, did, quantity,the child and to as she theand said she
quality and amount of furniture and books which she claims was
destroyed plaintiffin receiptthe fire. The testified to the giftsof

money from during periodof relatives that to receiptand the at
twenty-five perfirst of ofand later fifteen dollars week from Norwood
support testimonyfor the of the Her respectchild. false with to

of directlythe birth the child testimonydoes not corroborate her
onlyas to income. It indicates and could have been tointended

paidindicate that Norwood suchher sums as he did theas foster
mother of his child and not as mother,its natural an issue collateral

actuallyto the real issue which was whether or not she received
the income which she shesaid did.

Regardless specificof issues, however, the attempteddefence of
fraud as a matter of law if conclusively appearedwould be made out it

plaintiff’s jurythat the falsehood was told to the for the purpose
creating in generallyof mindstheir a more impressionfavorable

theyher theyof case than would had ifhave had theknown truth.
Although plaintiffthe could be found to have lied for purpose,this

saywe cannot that she must be found to have so. Thedone reason
is, quotetofor this from our opinion cases,former in these “Her

openinterest to shield herself and inothers from disclosure respect
byto matters not to mightconsidered her be with the fireconnected

dishonesty subject.”forwell account her on the
Considering bearingthe ofindirect and collateral the falsehood

upon controversy parties, consideringthe issues in between these and
tendency inperson position plaintiffthe natural of a ofthe the to

publicconceal from birth,the the facts about the child’s and con-
sidering tendency protectalso her natural to the child from the
stigma illegitimacy, sayof we cannot that all reasonable men are

plaintiff’sforced to that theconclude lie must have intendedbeen
to either jurycause the defendants or the to lend credence to her
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testifiedpurposeclaim it not forand that could have been told the
questionalthoughto. It follows that defendants have raised athe

theylied,plaintiffof fact toas the intention with which the have
conclusivelynot must have with theappearmade it that she lied

causing they to makethereon,intention of action and so have failed
ofattempteda of or a law.out case fraud fraud as matter

newlyor evidencequestionThe of not the discoveredwhether
for trialfrom this a newentitles the to an order courtdefendants

upon thisruling belowremains to be of the courtconsidered. The
finding diligence,of was otherwisemotion, specificwhile in its due

rulinggeneral. then, that court’sprinciples,well establishedUnder
can be found.anythereon is to if valid reason thereforbe sustained

validity ofKeyes TheBaird, 449, 451,v. 88 N. H. and cases cited.
probablynotthe the discovered evidence wouldreason that after
is estab-upon another trialjurycause return verdicta to a different

of actionsplaintiff in trial thebylished the verdicts for the the second
jury wereagainst defendants, which trial thethe two last named at

fully plaintiff’sofparentageinformed of the of the child and thetrue
fully in-respect thereto,previous testimonyfalse with and were

by at oralin to counselstructed, appears chargeas the submitted us
verdictsargument, to were tothe effect that the defendants entitled

given for thetestimonyin false wasfindingthe event of a that this
purpose causingof action thereon.

ofexcepted toL’t’d.,Atlas the denialCompany,The Assurance
trial of actionits motion for at the second thea directed verdict

against upon propositionthe that theit. This motion was based
personalplaintiff intentionallyin her over-valued theproof of loss

conclusively con-fire, by doingproperty destroyed in and sothe
the loss.defendant afterattemptvicted herself of an to defraud this

gave propertythis itsappears plaintiffIt as the value ofthat the
that sheyears (it appearsto alsopreviouslyactual cost her a few
actuallygonehad to to find out what this cost hadpainsconsiderable
burned,wasbeen), although she the furniture whichknew that

only andhaving handused,been had fair value as seconda market
Inthat as much as new.second hand furniture not worthwas

sheplaced uponof her furnituredefence the valuation which she
boughtwhen shesaid that it as to as it had beenwas valuable her

onputit to it the marketand that intendedshe neither wanted nor
in usefor of furnituresale. While such for the valuationa basis

might a of lawattemptin a an as matterhome constitute to defraud
by policiesif thoroughlytaken familiar with insurancepersona
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withand the intricate question value,nature of the of the same
necessarilyresult does not in personfollow the case of a like the

plaintiff, who, previously possessedas we said,have was not of an
“accounting “logical processes thoughtmind” and ofwhose were
weak,” and who appears veryfurther to have had little business
experience previousand no experience valuingat all in furniture
either ornew second hand. adopted byThe basis for the valuation

plaintiffthe question juryraises at the most a for the on the issue
of fraud. plaintiff’sUnder the circumstances of ofthe lack knowl-
edge, experience abilityand business it notdoes conclude that issue
as a matter of law.

Furthermore, there in findingis evidence the record to awarrant
plaintiff’sthat the valuation of inher furniture was not fact ex-

cessive. A indealer new and second hand furniture testified that
during plaintiff’sthe interval purchasebetween the of her furniture
and the generalfire there had pricesbeen a rise in so that furniture
purchased at time plaintiff purchasedthe when said that shethe
hers was worth at of fire, hand,the time the ateven second sub-
stantially what it had cost at the earlier date.

Exceptions actions;overruled in the twofirst

judgments on the inverdicts others.the

Branch, J., did not sit: the others concurred.


