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Concord,Municipal ofCourt
No. 3114.2,April 1940.

v. G. Moore.KennethState
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Lord, CityGordon Solicitor,S. F. Upton (Mr.and Richard Lord
orally), for State.the

Dudley (by brief orally),W. Orr forand the defendant.

Allen, The soughtC. J. isordinance to be sustained as valida
of protective power.exercise the It questionedis not that the truck-

ing teamingand legitimate occupationbusiness is a and employ-
requirementment, and the locallyof a license to inengage the business
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reasonably to serveonly may aidregulation if itpoliceis as avalid
manner.properwelfare inpublicthe some

interestpublicin thethat ordinance isadvanced is theOne claim
engaged in thethe of thosecontrol numberbecause of its effect to
demand. Thein of thethereby supplyavoid a excessbusiness and

finding andpublicof convenienceorrequirement of a certificate
accomplishto thisdesignedisa isnecessity before license issued

or for doesproperty saleobjective. oversupplyan of servicesBut
regulationby andpublicto itof constitute avoidnot itself occasion

enterpriseprivatecontrol and endeavor.of
occupationor unlessmay engage legitimateno in a businessIf one

of freedomso, personalthe losspublicis for him to dothere a need
may be limitedpublicthe needPossiblyis the fact thatextreme.

realpublic suffer sometendency that the willhas some to show
to thedisadvantage supply is not limitedappreciable if theand

onlyadvantage ifappreciableor realneed will derive some and
question of economic consideration.is The is onesupplied.the need

of thescopein of the due exerciseBut whatever the advance the
legis-may thatpolice power, when it be saidthe time has not come

activity forlegitimate ofmay prohibit into a fieldlation entrance
engagedalreadyin number arethe reason alone that sufficient
Specialits or service.productthe demand forpublictherein to meet

mayenterprises public utilitiesreasons for such as railroads and
kindno reasons of thatjustify legislation Butof such character.

ordinanceTheexist as to the here under consideration.business
carriers,and contractmakes no distinction between common carriers

right limit their numberapplied onlyif to the the toformer,and it
successfully thathardlywould not follow. It could be contended

ormight of hotels servicelegislation or ordinance restrict the number
supplyno tofor reason more were neededstations travel for the that

publicthe demand.
suggested supplyIt is of truckmen and teamsters limitedthat a

congestion. It knowl-public highwayto is commonneed will relieve
slightlocally partaedge job-teams used form butthat trucks and

byifhighwayof the volume of traffic. Their number unrestricted
byway operationin the ofpracticalordinance is a therestricted

Oversupplyprinciple supplyeconomic of and demand. reaches a
at a loss is a brake on itsmaximum, since the conduct of business

requirement tendency toThe has no “manifest cure orextent. at
(Liggett Baldridge, 105,least to the v. U. S.make evil less” Co. 278

negligiblein115) degree.more than
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Moreover, highway congestion mayrelief from not be accom­
plished by discriminatoryunfair themeasures. While use of the
highways may arbitrarilyprivilege, privilege grantedis a the not be

pleasure groupsand be bestowed at will and as a favor to some of
imposing deprivation upontravelers while a of use “Ifothers.

may, may not, enjoy privilege,some and others the the distinction
must public permits”.be whichone the interest v.Rosenblum
Griffin, 314, suggested89 H. in argument, permissionN. 321. As

highway gasoleneof use for the local business of oil with­and trucks
out restriction of to public need,numbers their ascertained while

job-teamssuch use for other displaystrucks and restricted,is thus
disregard, defiance,a if not of principlethe of equality.constitutional

The classification between andrestricted unrestricted use here
resulting nohas sound for support. publicbasis its right,The how­

great, rightnot will, pleasureever is a to select at and random the
objects of regulatory Regulation mayits control. highwaysof bo

discretion,inexercised but the tempereddiscretion must be and
respect privateexerted with for rights.the inviolable

So far regulateas the ordinance seeks to use highways,the of
it is in parallelfull with unfairlythe held voidstatute as discrim-
inatory in Cahoon,Smith v. 283 U. S. 553.

The regulating highwaystatute ofuse motor operatedvehicles
carrying goodsin for was in Company State,hire held valid Welch v.

428;N. H.89 althoughaffirmed in 306 U. S. 79 it made certain
exceptions did not apply carryingand to vehicles their owners’ own
products of ormanufacture labor. The discriminations were held
reasonable upon safetyofconsiderations of rather oftravel than
volume of regulatedtravel. The presented specialbusiness features

dangerof in conducting Regulationsthe of it. todesignedmanner
reduce the volume of ifpropertravel are their candiscriminations

freed charge arbitrarybe from the of selection. is not caseSuch the
here, and the conclusion is consistent that inwith reached the Welch
case.

Whether the designedstatute in the toconsidered Welch case is
comprehensivebe in scope,its as the inwere statutes construed

Angelo, 224,State v. 71 N. H. State v. N. H. withPaille, 347,and 90
forbidding legislationthe result of extending exceptions,local toit its

a inquirybecomes moot in of ofinvalidityview the the ordinance
grounds.on other

Nor is adopted anythe view here in wise in conflict thewith
decision, its grounds,and in Guertin,State v. N. H.89 126. The
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proprietors taxicabs,of as ordi-made theattackedordinance there
required them to do atand businessnarily used, common carriers

accurately“honestly computed”. Ib., 129.rates andestablished
objective.not an Thehighwayof travel wasSafety or volume

were held to baseddiscriminatory provisions of the ordinance be
seeks ob-distinctions. The ordinance here otherreasonableupon

chargesregulate service,to for doesnot andjectives. It does seek
public necessity,carriers. Theseparate common from contractnot

controllingthe need of the ofon the claim of extentwhether based
highway use, whollygroundon of control of failsor thethe business

personalguarantees of andconstitutional freedomto meet the
equality.

grantedthat no license shall berequirement of the ordinanceThe
“agents” “thoroughlyfirsthis are foundapplicantthe andunless

regardedcity unsupportedasof the istopographythefamiliar” with
validity.any ground ofupon reasonable

that aIt makes no demand licensee’soperates capriciously.It
grantedis shall be thusengaged his license familiar.agents after

having of may,a a number trucksa is issued licenseeAfter license
engage operationfor theirviolating ordinance, employesthewithout

city’s highway system.having acquaintanceno with theinitial
drivers of the inof discrimination between licenseeThe unfairness

grantedlicense is and drivers thereafter hiredemployment when the
to invite discussion.is too self-evident

giving “agents”is without the wordAgain, if the ordinance read
drivers,meaning employesthen drivers and other arespeciala of

regardless ofrequirement,in the kind of workalike thetreated
any possibleperformed by employes and of need of theirthe other

familiarity city. employerThehighwaysthe of the would bewith
help.unduly engagement scopein of Whatever ofhisrestricted

have, it wouldmeaning to to includethe word was intended seem
only intended, it is tothan If drivers were difficultmore drivers.

why of characterization was not usedunderstand a word definite
personsofbroadly employed.of of all classesinstead one inclusive

thorough familiarityofquestion whether the test asThe broader
uponin aengagingfor the business is valid restrictiona condition

arguedIt ispersonal readilyliberty, is not as answered. that service
congestedbetter, fewer, and chosen.will be misdeliveries less streets

impressive.argument Assumingmore thanThe seems assertive
25,000 (N. H. 1939,to be about Manual forpopulationConcord’s

p. require familiarityit initial a139), lacks the occasion to which
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metropolitan city great population perceivedor one of It is nothas.
inthorough topographical familiarity willhow result fewer mistakes

delivery.of The interest of a truckman or teamster tonatural
largely anysatisfactoryfurnish service must offset demand for the

familiarity particular regulatory require-of as of control. Theatest
adapted prevent competitionis orment not to unfair unreasonable

practices. justifiedbe tobusiness It cannot as a measure exclude
having locallypersons propertynon-residents and no taxable from

engaging purpose operationin or ofthe business. Such a the ordi-
beyond permission.allnance would be constitutional

However, it is possible may tendencythat the test have some
improveto of reasonablyservice and that the framers the ordinance

thought public advantage qualitythe in of service would be thereby
imposition upon personalenhanced. The freedom is not serious.

operationIf for requirement alreadyit were not the ofinvalid the
pointed out, mightit be maysustainable. Facts and conditions

special makinghave existed which created propera situation the
police power changeexercise of it forthe to the better. See Welch

Company State, 433; (affirmed428,v. N. H. in 89).89 306 U. S.
Only if a conclusion of conflict with Constitution drawn,the must be
may legislation, includingthe courts permitted byhold ordinances
legislation, uponvoid. The courts “cannot run of opinionsa race
points right,of expediency law-making power.”reason and with the
Cooley, Lim., (4th ed.),Const. 204.

requirement suitability onlyThe of is if specialvalid some reason
promotive publicof the forwelfare exists it as to truckmen and
teamsters. The they specialmere fact that inare a business notis
enough. specialThe must permitbusiness have features to an order

specialfor Suitability generaltreatment of it. in and as here desired
qualitiesof theconsists of honesty, responsibility efficiency.and

They qualitiesare highly publicin theydesirable the interest. But
everyin activity generalare desirable sort of and Andrelation. a

no engage any undertakinglaw that one inshould firstunless licensed
beingto do so uponafter found to itsuitable enter would run counter

personal rightsto the saywhich the Federal and State Constitutions
are liberty great.inviolable. The invasion of individual would be too

special suitability maySo far as for par-a demand be in afound
business,ticular occupation activity, regulationor thereof which

may reasonably thought helpful proper.be to meet the demand is
But if the generaldemand is and to all in-applicable business and

pursuits equaldustrial in urgency, particular pursuitforce and a
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may subjectionsinglednot be out forlacking demand thereforspecial
Granting legislationthat “a in is notdistinctionpublic control.to

reasonablyany of facts can be conceived thatarbitrary, if state
ofthe of that state facts at the timeit, and existencesustainwould

(Rast 240Deman,assumed” v. Vanenacted must belaw wasthe
upon. .yet classification . must rest some357), “the342,S.U.

to thehaving a fair and substantial relationground of difference
similarlythat circumstancedlegislation, personsso allobject of the

412,v.(Royster Virginia,&c. Co. 253 U. S.alike”be treatedshall
is norcapriciousor classification neitherthe415). “If selection

ofupon some reasonable consideration differencearbitrary, and rests
equal protectionof of the law.”is no denial thepolicy,or there

Kentucky, 563,U. S.v. 217 573. OtherwiseCo.Brown-Forman
of ofequal protection pledgethe laws is “aTheequality is denied.

Hopkins, 356,v.equal Yick 118 U. S.of laws”. Woprotectionthe
authority, field,“legislative properexerted within itsWhile369.

(Nationalits &c. Boardthe evils within reach”not allneed embrace
may46), by regulation suppressit notCorporation, 1,U. S.301v.

applying regulationsporadic and random selection theevil inthe
standing.in the or similar If thenot to others samesome butto

prescribing localized treatment is invalidsystemic, legislationisevil
is demanded.speciallytreatmentunless such
honesty is common lawparamount,of and theimportanceThe

duty. Legislation may properly pre-be enacted toaenforces it as
regulatetodishonesty. particular occasion truckmen andButvent

Thatpurpose cannot be found. their businessfor theteamsters
temptations opportunities beinducements, and topresents special

by special cannot,of features and conditionsreason itsdishonest
reasoningThethought, reasonable conclusion. sameit is be a

Whyresponsibility efficiency.'of andthe elements thereapplies to
that truckmen and teamsters should havemay publicbe a demand

furnishing generalin ofqualities than others servicethose more
indiscriminately, pointednotand another has been outone kind

perceived.is notand
all-sweeping requirement ofsummary, universal and suit-In a

activityevery constitutionallyof is notability form relationalfor
resultingof the ofconsideration fate the un-Withoutpermitted.

requirementsuitable, practical of the bethe and real effect would
rightsguaranteed general welfare,to the insteadsubordinate theto

guaranty rightsofbalancing them with it. Neither the nor theof
“supreme deprivein a that thepower is sense would otherprotective
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State v.of fundamental law.”parta theasof its effectiveness
personsofparticular class is31, When aRamseyer, N. H. 34.73

discriminatoryunfairlyclassification isregulation, theplaced under
by requiringsaid thatshown. It isreason for it isunless a fair

in the the ordinance hereof service businessimprovementsuitability,
inuring publicthe benefit. But thatfollow, tocontrol willseeks to

every description of business endeavor andequally ofmay be said
extensively nearlyinare neededSpecial standardsenterprise.

mayprotective power be exerted toactivity, and theevery form of
special if the standardsmust be areBut the needsestablish them.

having specialnoA lawful business featuresspecially ordered.
public maypreventor to benefitpublic harmtending produceto

engageto inrequirement of a license it. Asubjected to thenot be
special disadvantageit some oronly when withoutis validlicense

gainedmay result. Public benefitadvantage publictheloss of to
cannot exist under the consti-regard personalto freedomwithout

contraryof that isarbitrary restriction freedomorder thattutional
applicable toadvantage. policeA measure some butpublicto the

same, cannotposition is the be sustained.not to others whose relative
ofinvolves reasonableness classification.Equality of treatment

guise protecting public,of thecannot, ‘under the arbi-“A state
prohibit occupationsor lawfultrarily privatewith businessinterfere

unnecessary uponrestrictions them’.imposeor unreasonable and
504, LiggettS.Jay Baking Bryan,Burns Co. v. 264 U. 513.” Co. v.

105, municipality.No more can aBaldridge, 278 U. S. 113.
adjudgedis void.The ordinance

Complaint quashed.

All concurred.


