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Belknap,
No. 3158.7,May 1940.

George a.Munsey, Trustee,P. &

v.

Company.G. H. Tilton & Son
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H.by brief,Harold E. for Lillian Tilton.Wescott,

special permission of court(orally, but, byHollis thisFranklin
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Englandfor thebrief), Co., generalwithout New Thread a unsecured
of the receivers.creditor

Woodbury, SupremeThe ofJ. Court the United States has said
power equity appointof a court of tothat the and to author-receivers

necessarymoney preservationize “to raise forthem the and man-
agement chargeableof andproperty,the make the same aas lien

repayment, day, seriouslyits cannot, disputed.”thereon for at this be
is, undoubtedly,But court also said “It powerthat has a to be exer-

great and,caution; possible,cised with if acqui-with the consent or
of partiesescence the interested in the fund.” v. Loomis,Wallace

146, quoted approval97 U. with in Co.S. Union Trust v. Railway,
434,117 U. S. 455.

insuggestion cases powerThe these that this of the iscourt lim-
receiverships publicited to over for reason theyutilities the that

public dutya of operationowe to the continued is not supported by
any appearcitation of authorities and does not to be uponsound
principle. underlying for appointmentThe reason the of receivers
is to forconserve assets the benefit of creditors. mayThere be
occasions this canpurpose accomplished bywhen best be continuing

operation thoughthe business in even operationsuch continued
byborrowing receivers,entails whether, anythe but in particular

case, operationis occasion for bythere continued receivers and bor-
rowing by for purpose dependsthem that not uponso much the

uponof thenature business as the ofcondition its affairs. In our
opinion the nature of of utilitythe business a is not the test of the

of power permit borrowing byexistence this of the tocourt a receiver.
onlyIt althoughaffects the of So,exercise it. practicethe better

apparentlywould have been to Mrs.authorize Tilton’s loan to the
giving byreceivers and the security onlyof therefor latterthe after

special creditors, saynotice to other we cannot that under the cir-
cumstances powerthe court was towithout authorize either the

security.loan or its
whyThe reason loans and liens mayauthorized without notice be

spiteinvalid of of rightsthe effect uponsuch transactions the of
other asis, pointed cited,creditors out in the case last “manythat

may equivalentjudiciallycircumstances be priorto notice.” The
equivalent generalmentioned in isthat case thethat creditors were
given opportunity heard,“A full ... evidence,to be on toas the
propriety expendituresof makingthe ofand them a first lien” at

respectivethe when rights personstime the of all interested were
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hearing liquidation,held after and suchthe finaldetermined at
in It followsgiven to all creditors the case at bar.opportunity was

givento and the lienMrs. Tilton the receiversthat the loan from
properlyit authorized.to weresecure

by byreason of its authorizationlien, valid,if aroseWhether her
bymortgage given theof theor it arose becausethe court whether

Clark, Receivers,(Brown Schintz, App. 452;Ill. 1v. 98receivers
If it arose becauseneed not decide.553), questions. is a which we

ofincomplete mortgageexecution thecourt,of the theof actionthe
theonly mortgage,it of the failureis If arose becauseimmaterial.
to it itto and swear does not rendermortgagee subscribeof the

L., 216, 16;s. General(P. c. Motorspartiesas between theinvalid
285), against generalor280,N. H. asCorp. Berry,v. 86Acceptance

(CommonwealthTrust v.mortgagor Co.of theunsecured creditors
rights attachingof or of146),H. and no creditorsCompany, 77 N.

involved. re­machinery are here Thus thepurchasersthe of the
theymortgage which so farproperty subject to a as weresoldceivers

byconstituted a conversion themvalid, and such saleconcerned was
H.Phelps, 382; Knappv. 12 N.property.mortgagedof Whitethe

mortgagedThe of the sale ofproceeds50 H. theHobbs,v. N. 476.
subject equitable-­tobyheld the receivers anmachinery thereforewere

Trusts,Scott, 1),s. 508. and since(3Mrs. Tiltonlien in favor of
amount,hands, is toin she entitled theare still theirproceedsthose

of loan with interest.her

Exception sustained.

All concurred.


