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Daisy v. Suncook Mills.F. White

(by orally), plaintiff.and for theSleeper briefH.William

orally), for the(by brief and defendant.A. LucierAlvin

tending followingto provewas evidence theBranch, ThereJ.
parcel villageof a inis the owner of land thedefendantfacts. The

public highway Depota knownbetween asSuncook, situatedof
slopes sharplyThis land down tothe Suncook River.Street, and

question retaining twenty-in a wall somepointat thethe andriver
length unspecified height hadin and of been erected at thefeetfive
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oftop pointbank.the There had also been at this a structureerected
bywhich is to plaintiff, inaccurately,referred the somewhat as a

“grease pit.” two,This structure of twelve-inch I beamsconsisted
running river, supported by retainingtoward the wallat one end the

at by beingand the other a offramework timber. The beams laid
on their sides supportthus furnished two channels to andsufficient
guide the of uponwheels an automobile thewhen driven them and
slope of bankthe was such that when was ontoan automobile driven
this structure, work uponcould be done it from below. To facilitate

worksuch some ofkind a wooden floor below thehad been built
beams. The of topends the beams on of inthe wall were embedded
a althoughconcrete block preciseand the to limitsevidence as the
of highwaythe wholly mightwas not thatconvincing, it be found
this block to very edge highway byextended the out theof the as laid
selectmen. edgeThe northerly part highwayof of thethe traveled
as byused was,vehicles however, some or fourteen feet fromtwelve

edgethe of the cement through spaceblock and this ran a cinder
path which replacedhas been bysince accident a cement side-the
walk. spaceThe retainingbetween the roadway the defendant’sand
wall frequentlywas nightused parking place, especiallyas a at when
large peoplenumbers of attending neighboringwere a theatre.

Depot Street publicwas laid out as highway bya the selectmen
of Allenstown in 1910. appear byIt did not or whomclearly when
the retaining wall was built or the of des-rest the structure above
cribed erected. It is not necessary presenta conclusion from the
record that the beams above inplaced positionwere atmentioned
the time the retaining wall was constructed. At the time of the oc-
currences hereinafter destroyed,described there building,was a since
standing upon the immediatelydefendant’s land of theto the east

grease-pit,so-called to building gateand the corner of this beena had
attached in waysuch a might spacethat it swungbe in front of the
between the two beams prevent persons entering uponand thus from
or falling between them. gate, accident,This the of wasat time the

repairout of and there was evidence it in use forthat had not been
more yearsthan two before.

On 1,October 1937, plaintiff purposethe came to theSuncook for
of attending productiona theatrical at the to.theatre above referred
She came in an by daughtersautomobile driven one of and washer
accompanied by daughter, daughter’sanother theirthe husband and

plaintiffchildren. The sat ofwith the driver on the front seat the
car which was of the type plain-known as a Thetwo-door coach.
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Depot purposefor the ofcar into Streetdaughter drove thetiff’s
parkby police officerdirected a toparking place and wasfinding a

positionfrom which anotherdescribed,wall aboveopposite the bank
parkedaway. accordingly theThe driverjust been drivencar had

plaintiff alightedroadway wall theand the bank andthecar between
lights ofthe the wall. Theright between car andon hand sidethe

ofstopped occupantsit and theextinguished as soon aswerethe car
regardIn togetto in the dark.therefore, forced outwere,the car

“Q.asplaintiffthe testified follows:subsequent occurrencesthe
sheparked? Well,A.your car washappened whenAnd what

and Igetto on one sidelightsoff she started outthe andswitched
daughter and hus-myto othergetting of the other side letoutwas

swung itof door and backOf I took hold theget out. courseband
out, steppedIthe togoI of door for them comeI did so letand as

caught something, knowmy in I don’tmaybe step and I footback a
Iandguess somethinga orI must have been rutwhat it was. it

screaming andmyself I wasI catch andmyself gofelt but couldn’t
retainingtheI in overplaintiffknew.” The fact fellthat was the last

in-“grease pit” theof and sustainedthe thewall between beams
sought plaintiff’srecoverya is in this action. Thejuries for which

upondaughter sitting in the rear seat testified cross-examina-who was
caught beamprobablyon what was the first“My heeltion: mother’s

rightand went over between.”she
to like that abovesituationsphaseOne of the law with reference

accuracy follows:with asdescribed has been stated substantial
possessor“A of who or maintains thereon an excavationland creates

hehighwayan thatexistingor condition so nearother artificial
toit riskor realize that involves an unreasonablerealizes should

travelingaccidentally broughtothers into contact therewith while
liabilityupon highway, subject forwith care the is toreasonable

Torts, s.bodily thereby 2 ofharm caused to them.” Restatement
injuries“The applies368. rule stated in this Section to sustained

toupon possessor’s by persons entrythe is dueland whose thereon
high-adjacenttheir unintentional and innocent deviation anfrom

way.” Ib. f.com.
although terms,The rule not instated, generalabove formulated

clearly underlyingis the in Chicker­the basis of decision of this court
ing v. Thompson, lightN. H. in of this rule76 311. Considered the

lawof we think that the facts furnishfindable above set forth would
adequatean basis for a faultconclusion that the defendant was at

jury.and that this issue should have been submitted to the
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escape thisthe seeks toarguments by which defendantspecificThe
isbriefly The first contention statedconsidered.mayconclusion be

event, retaining beenany“In the wall hadin its as follows:brief
of theprior to the establishmentlanderected on the defendant’s

duty guard acircumstances, the tohighway. . . . theseUnder
upon and notany was, was the Towndangerous condition, if there

supportinonly authority citedupon of the land.” Thethe owner
Restatementb. to the section of theargumentof this is comment

withlaw in accordanceabove, seems to state thereferred to which
upontohave not been able discoverthe defendant’s contention. WTe

judicial comment is based.authoritywhat this
thepresented,that the case is nowIt should first be noted as

lacking. As aboveargument isfactual basis of the defendant’s
thethatcompelnot the conclusionindicated, the evidence does

Ithighway.prior layout ofretaining wall was erected to the the
ignoresargumentpointed out defendant’sshould also be that the

so-in of thedangerthe of the maintenanceother factors involved
theinchannelsgrease pit, namely,called cement block and thethe

irregularitiesmightI beams, both of which be found to have created
reasonablyground upon mightin the surface of the which travelers
applicableexpected alight. the lawNevertheless,be to in order that

ofquestionto themay fully trial,the case be anotherunderstood at
assumptionliability uponthe thedefendant’s has been considered

on theretaining maythat the to erectedwall be shown have been
highway.priordefendant’s land to the of theestablishment

By position for the defendantadopting stated,the above counsel
notisto whichpossibilityfails take into account the that conduct

circumstances,inception by changingunlawful its may,at reason of
daythis(Hood Nashua,become ifunlawful continued v. decided

post 98; Common­Upton, Gray 473;Commmonwealthv. Ashbrook v.6
adjoiningwealth, 139), ignores1 Bush. excavationand the rule that an

public withlawfullya andhighway personor so near thereto that a
publicordinary using it, is away may, by accident,care fall intothe

L.42 N. J.(2d Society,Wood, ed.) 271;nuisance. Nuisances s. State v.
504.

1910, aDepot inhighwayWhen publicStreet was laid out as a
new createdrelationship public wasbetween the defendant and the

timeupand thatlawfullystructures which tohad been maintained
by changeduponthe of themight,defendant its own in viewland

lawsituation, settledtake on the character of nuisances. It is well
thatthat it “no nuisancemaintainingis to an action for aanswer
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damaged,he isrespectin to whichplaintiff acquired rightsthethe
existence,”knowledge of itscreated, withandafter the nuisance was

asapplicablethis isthink that rule(State supra), and weSociety,v.
equallyIt well settled thatispublic privateto nuisances.well to as

ofacquired by lapseaberight public nuisance canno to maintain a
H. 240.Company,time. 49 N.State v.

justifies main­thecountry found whichNo case in this has been
publicofinterfering the use awithpublicof a nuisancetenance
high­before theit into existencehighway theory that cameupon the
Com­Holyokev.contrary,On inway thelegallywas established.

liable thepany held for maintenance424, the was174Mass. defendant
in suchpublic highwaydischarged upon aspoutof a waterwhich

although theit thatappeareda nuisancemanner as to constitute
complainedin thespoutof and its use mannerinstallation the water

Com­So, inhighway. tooof of theantedated the establishment
forMass. which was anBlaisdell, 234,monwealth 107 indictmentv.

publicsteps in aconsisting flightof a ofmaintaining a nuisance
although evidencestreet, guiltya of was sustained there wasverdict

thesteps yearsfour beforetending to show the were erectedthat
toappearhighway Indeed, norneither court counselwas laid out.
ofguiltregarded determiningof in theimportancehave this asfact
v.UptonIn v. Ashbrookthe both Commonwealth anddefendant.

offensiveCommonwealth, of after thesupra, roads,the establishment
of the factorsquestion commenced,in oneactivities had been was

liabilitydeterminingin of theconsidered the defendants.
770,B. S.Prowse, 2 &EnglishIt is that in of v.true the case Fisher

exists is dedi-uponit was that anheld where land which excavation
to betakenpublic highway,cated to the a the must beas dedication

public bymade to the inconveni-accepted subjectthe and tothem
casearisingence or risk In thatthings.from the condition ofactual

way offeredby Blackburn,it was said a isJ.: “If the of soil asuse the
toby subjectpublicthe owner to andgiventhe under conditions

certain such cir-reservations, public acceptand the the use under
oncumstances, no termsinjustice holdingthere can in to thebe them

which the thisthoughtbenefit ofmaywas beconferred.” Whatever
theory byof acceptance highwaysoffer and createdapplied towhen

clearly(seededication Wood, Nuisances, it is243),s. we think that
inapplicable to thehighway by public authoritya underestablished
right retainingof we,eminent ifdomain and thetherefore, hold that

questionwall in to thebywas maintained the so closedefendant
boundary Depotof highway as topublicStreet after it abecame
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endanger making street, publicittravelers a lawful use of the was a
subjectnuisance for the maintenance of which is tothe defendant

liability anyoneto sustaining special damage as a result thereof.
problem obligationsof adjoiningThe the mutual of landowners is a

requiring adjustment. Railroad,factual one reasonable In Shea v.
462, adjustmentN. H. it not88 was found that such a reasonable did

require important permanentthe reconstruction of an and structure
adjoining highway highwaya in order to make of the morethe use

indangerconvenient and safe when the real was inherent the con-
highwaystruction of the rather than the nature and location of the

anyIf of language opinionstructure. the in that seems in-used
expressedconsistent with the views herein it is to be read with refer-

toence the factual situation there disclosed.
strongly questionThe record indicates that the whether the erec-

retaining Depot Street,tion of the oflayingwall antedated the out
may be forindecisive another reason. It was conceded at the trial

layoutfor prior Depot 1910,that some time to the of in theStreet
private way location,defendant had maintained a in the same which

Road, althoughwas known both as Canal Street and as China and
upon pointthe specific, strongly sug-evidence this is not the record

gests private by publicthe that thisinference road was used the for
purposes way Depotthe same and in hasthe same that Street since

circumstances,been used. ifUnder these the defendant erected the
retaining question edge way commonlywall in so to the ofclose a

by public mightused as endanger thereon,the to it be heldtravelers
injuredliable to one as a result thereof under the well established

negligenceofrule which is forth in ofset Section 367 the Restatement
of possessor partTorts as follows: “A so aof land who maintains

reasonablythereof that he knows or should know that others will
public subject liability bodilybelieve it to be a highway, is to for

using part byharm caused to them highway,while such as a his
failure to reasonablyexercise reasonable to it incare maintain a safe
condition for travel.” Beck Y. think itCarter,v. 68 N. 283. We
clear that this basis of toliability, once established with reference

adjacentan excavation, not or inwould be lessenedterminated
scope by legal layout publicthe of in ashighwaya the same location

highwaythe previously existing.ostensible
argument trespasserThe of plaintiffthe defendant that “The was a
anyunder clearlyconstruction of the evidence” is without merit.

Her movements stepped automobile, certainlyafter she from the and
those mightwhich she caught, properlymade after her heel be re-



in thisis well settledinvoluntary and itand accidentalgarded as
entry upon the ofor landinvoluntary accidentalthat anjurisdiction

Puchlopek N. H. 440.Company,v. 82trespass.is not aanother
ofguiltyplaintiffthe wasthatargument of the defendantThe

equally merit.law withoutas matter of iscontributory negligence a
(she) backwardwalked“In darknesscompletethatThe assertion

encounter,”mightknowingnot what sheaway the carfrom
mightfactthe trier of thewhicha view of the evidenceembodies

reject.properly
producedwhich sheupon the evidenceconclude thatthereforeWe

jury.goplaintiff to to thetrial,the the was entitledat

New trial.

All concurred.
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