
in thisis well settledinvoluntary and itand accidentalgarded as
entry upon the ofor landinvoluntary accidentalthat anjurisdiction

Puchlopek N. H. 440.Company,v. 82trespass.is not aanother
ofguiltyplaintiffthe wasthatargument of the defendantThe

equally merit.law withoutas matter of iscontributory negligence a
(she) backwardwalked“In darknesscompletethatThe assertion

encounter,”mightknowingnot what sheaway the carfrom
mightfactthe trier of thewhicha view of the evidenceembodies

reject.properly
producedwhich sheupon the evidenceconclude thatthereforeWe

jury.goplaintiff to to thetrial,the the was entitledat

New trial.

All concurred.

_­Nashua,Municipal ofCourt
No. 3175.4,June 1940.

Hood v. Nashua.Robert
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Terrien, by brief, plaintiff.Albert for the

CityEdward Lampron, Solicitor, byJ. brief, for the defendant.

Allen, positionC. J. One the defendant takes is that the evi-
dence warranted no conclusion entering plaintiff’sthat the water the
cellar came from the culvert. It is is floodedadmitted that the cellar
only at times when runs through quantity.water the culvert in There
was evidence that the land plaintiff’snorth of the on theand which
water from emptiedthe culvert veryhad “a hard twosubsoil about
feet from the surface” and plaintiff’sthat the at acellar floor was
level permittedwhich the of topsoil.flow water into it from the
The fromdistance the outlet of the culvert to the overcellar was not
five rods. sources,Evidence that the water came from if itother
might accepted, requirebe notdid acceptance. opinionThe evidence
to the effect that the concentration of bysurface water culvertthe

inresulted seepageits into the objection.cellar was received without
amplyThus evidence forsufficed the inference that the maintenance

of the culvert was ofthe cause the entrance of water into the cellar.
The negligentconclusion of proper.maintenance of the culvert was
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notcare, areofpractice, while evidence dueStandards of custom and
testimonyBouley opinionN. H. 402. TheCompany,its test. v. 90
weight ononly suchproper, therefore hadthat the maintenance was

found it shouldthe considerationnegligenceissue of as court’sthe
his viewsmay permitted to stateIn begeneral,have. when a witness
his owndisregard and drawfault, maycare the trier themof or

although mayheevidence,upon the relevantconclusion based all
inhelpfullearning knowledgespecialthe of andnot have benefit

289,285,H.Company,v. 89 N.reaching a Valleecorrect verdict.
290.

main-not in of the structurecomplaint here is the characterThe
of waterthe of it. The outflowby city,the but of use madetained
the fieldupon might be reasonable whilefrom culvert a fieldthe

developedif as aopen, become the field isbut unreasonableremains
rightIn of to concentrate surfacebuildings.for the exercise thesite

dutyawater, right pour spot mayoff one intothe to it on be altered
inaction,Rightful conduct, passiveofdisposal.of evendifferent

Itsurrounding change.wrongful when conditionsmay become
by city,of howeverfollows that the manner use of culvert thethe

land,only upon openfromreasonable while water it was flowed
watermight was thatbecome unreasonable when the result the

of thebuildings subsequently to theentered erected installation
culvert.

vicinityin from surfacearguedIt is that because the sufferothers
damage may speciallyhas nowater, plaintiffthe incurred for which he

culvert,bring damage byto is not theaction. The others caused
private, andwere,even if it of the is aand the maintenance culvert

affectedpublic, general public,not a nuisance. It is not the who are
only property is and arespeciallybut such individuals whose located
damaged.thus

N. H.authority Tufts,defendant,The on the of Woodman v. 9
thearguesv. 22 N. H. that to de-88, Cowles, 296,and noticeSnow

on itplaintiff’s necessarythe claim was before actionfendant of
Boardmight properly brought. Two of the defendant’sbe members

Engineer Mayor If thisWorks,of its and all notice.Public had
oftechnically sufficient, thought authoritynot the thewas it is that

applicationin to abate-cases cited should be limited an suits where
sought. Here, damagesof forment the nuisance is the action is

why aby adequate presentedthe and no isnuisance,caused reason
giventhe be in of noticenotice of claim should furnished advance the

by the action.
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supported implied finding plaintiffThe the theevidence that was
bought property,free from When he the he no noticefault. had

damageexposure culvert, findablyof its to from the and he exercised
although making investigation beyond inquirydue care no thefrom

reply might regardedagent,owner’s whose be as sufficient reason
inquiry.pursuingfor not the later efforts to hisHis have cellar

waterproofed might reasonably prudent although theybe found
proved inadequate. any negligenceAnd in the erection of the house

chargeable to purchaser exercising inquirywould not be a due and
investigation buying it.when

given byThe release the owner when the road was laid includedout
damages arising properfrom its maintenance,construction and but

negligentnot from or unreasonable construction and maintenance.
N.Concord, 182,Gilman v. 89 H. and cases cited.

incomplete pass uponThe record here is too to the ofissue excessive
damages. grossof findingsThe award was a amount with no of the

particularallowance for Apparently plaintiff speci-items. the filed
requiredfications to an give jurisdictionreduced amount to the court

of the plaintiff testifyaction. While the not ofdid to the amount
aggregate mayitems whose the award,reached amount of the there

have been other items lossaccount,claimed and taken into such as
mightof rentals which notbe found from the evidence. It does

appear or not damageswhether the full costverdict included as the
of a new installed to inplaceheater take the of one which had been

yearsuse for ofa number and the service life of was shortenedwhich
by the of thewater culvert which theentered cellar.

Exceptions overruled.
All concurred.


