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Sulloway, Piper orally),& Jones Franklin HollisDemand, {Mr.
plaintiff.for the

Attorney-General, Frank Kenison,P. R. AssistantCheney,Thomas
Upton,F.Attorney-General, UptonRichard and Robert W. {Mr.

Upton orally), for theCheney Mr. RobertW. defendants.and

imposes 'aMarble, J. The statute under review tax “at the
per upon productsthe value of allrate of fifteen cent tobacco sold
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by selling price.”.in state . . measured the usual Theat retail this
majority is tax notopinion of a of the court a sales and antax in the

Opinion Justices,in theoccupation as such are definedtax taxes of
561,82 N. H. 563.

particularof oncollection a taxThe efficient and economical
system purchasingofrequires some such andcommodities when sold

by question.inthe act The taxaffixing stamps prescribedas that
stamps inpurchasethe ofis none a sales because advancethe less tax

uponofrequired. The ultimate burden the tax fallsof sale isactual
irretrievably paid stampstheconsumer, is not whenthe and the tax
provides that the Tax Commissionprocured, for statute itselfare the

stampsunused, presented byany anyuncancelled“shall redeem
equal paidtopricea the amountdealer,licensed or atdistributor

therefor.”
taxes, though pos-that salesSince this court has twice declared

may validly imposedmany excises,of of besessing the features
576;Opinion559, Justices,H. the(Opinion Justices,the N. 8884 ofof

appear to be whether500), inquiryN. H. the would theessential
arbitrarysubject of the tax is so un-selection of tobacco as andthe

requirements oflegalto the classification.reasonable as violate
plaintiff’s argumentmuch of theassumptionThe which underlies

imposing a tax should be consideredlegislaturethat an act of the
whollyisprimarily exemptionas an statute believed to be without

holding taxfoundation. “No is to be found a invalid becausecase
by express provisionexemption propertyof the either orof other

District,Canaan v. 74 N. H. 517,failure to enumerate it as taxable.”
540.

system highly selective, propertyThe and muchtax of this State is
by taxingremains untaxed. This is well ilhistrated the statutesfact

L.,(P. 65) applies onlyincomes c. toand franchises. The former
interest, (Laws 1931,income from the latterderived dividends and

124) onlyc. gasto the of and electric utilities.franchises
holdingIt H.State, 126,is true that in Connerv. N.the decision 82

constitutional, primarilythe not turn on theincome-tax law does
question although argumentof counsel in of theclassification, the

emphasized onlycase the act taxes andfact that “the interest divi-
distinguished per-dend income from the returns of andas business

Cases, questionsonal service.” 380 Briefs and 256. The receives
adequate Opinion Justices,the H.treatment, however, 559,in 84 N.of
569, holding proposed statute,valid the franchise-tax afterward
enacted 1931, opinionas Laws c. 124. In the course of that it is said:
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prescribedhas been that the class“The further contention made
othernarrow, the of utilities are taxedthat if franchises theseis too

classifypower legislature propertyof tomust be. The thefranchises
ofone, validityis its exer-or non-taxable a broad and theas taxable

rarely question. propertyin ofhas called Classificationcise been
recognized So, too, classificationalways proper.has been asby kind

long1 s. So asby permissible. Cool., Tax.,said to be 280.use is
attemptof todemarcation,line and there is nois a reasonablethere

upon legislativeof thetaxability depend owners,a classificationmake
supreme.”power in this matter is

of and commoditiesThe line demarcation between tobacco other
by enact-ago legislative recognition in this state thelong received

or to minors.restricting giftthe sale of tobaccoment of statutes
19, Indeed, distinctively standL., 379, ss. 20. so does tobaccoP. c.

bygenerallyit asof its own that is considered economistsin a class
“subject any pointof if is oneappropriate taxation. ... therean

agreed, thatexperienceon which the of modern isin taxation nations
Olmsted,is of tobacco to “The Tobaccopoint the fitness be taxed.”

Jour,Tax,” Quar. Economics,of 219.5
H.Opinion Justices,of in 82 N.The the court thestatement of

impositionauthorityis no constitutional for “the561, 563, that there
of tocharge upon right”the exercise a common has referenceof a

ordinary noprivatetransactions of life” which “contain element“the
thingsthe or assubject supervision police powerto either under

Ib.publicwith a use.”affected
forgas mayof selectedIf the franchises and electric utilities be

companies,(wateroftaxation the franchises other utilitieswhile
in thecorporations engagedof allexample)for and those other

isuntaxed,of remain it difficultmultitudinous activities business
why to thecannot be for taxationto understand tobacco selected

of other commodities.exclusion
of the wideshort, inescapable,In the conclusion seems in view

legislatures of thispossessof which in matterslatitude discretion
arbitraryimposition inkind, questionthat the of the tax is neither

employedas those are with reference tonor unreasonable terms
legislation of this character.

inquiry by concerning taxation ofIn to an the Senate theanswer
559,H.timber, Opinionit in the 84 N.Justices,wood and was said of

uponappears may legallyto ... a tax be laid wood575: “It us that
include aupon the of law wouldand timber event severance. Such a

eventproperty, imposed uponclass of would be a certaindistinctive
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wouldclassificationThesimilarly situated.apply to alland would
taxof theincidencereasons; theandbysupported abundantbe

othertoevent, commonnotdepend upon a characteristicwould
property.”

appliedcan belanguagephraseology,in thisslight changesWith
ofclassdistinctiveincludes aquestion. Ittax into sustain the
isclassificationThesimilarly situated.appliesIt to allproperty.

consumption isfor humanreasons: tobaccosupported by abundant
has beensubject of taxationas aits fitnessnecessity,not a and

depends upon aof the taxincidencegenerally recognized. The
properto be aheldsale, which has beenevent, acharacteristic

of a tax.determining incidencefor thecriterion
through-average ratediffering from therateadoption“The of a tax

500, 505)H.Justices, 88 N.(Opinion theproper”out the state is of
agri-otherandfor insecticidesexemption of tobacco usedand the

“ legisla-. . . the511).(lb.,purposes is not unreasonablecultural
selecting classify-of andenjoysitture, powers whichunder the broad

from a taxvery the farmersubjects taxation, may well relieveing for
commodityof themake a useimposed upon those” who different

664,Commission, Wis. 673.207&c. Association v.taxed. Wisconsin
eminently practical,determining the andThe of value ismethod

Commission, dutywhosenothingthere is to that the Taxindicate
selling price ofthe usualact,it is to administer the cannot ascertain

accuracy. The fact that noproductstobacco with reasonable
paid by the manufac­deduction is for the Federal excise taxmade

paynot the Federal taxunimportant.turers is The retailer does
by wholesaler.”“except price chargedin theas it is included the

People Werner,v. 3641491, citing1485,Annotation A. L. R.110
Ill. 594.

on theprovision allowingNor is distributor a discountthe the
purchase stamps discriminatory anyin substantial sense. Itof

Opinioninobviously designed objectionis the raisedto meet of
Justices, 500, 503, taxpayerthe N. be made the88 H. that the cannot

adequate compensation. There arecollector of the tax without
may be sustained.grounds, however, provisionsother on which the

It is stated as a fact in case that licensed distributorsthe reserved
supply ninety-five per products sold at retailcent of the tobacco
in suggested bythe State. As counsel: “The discountdefendants’

method ofmayto distributors also be sustained as a reasonable
preventing approximately 4,904of retailevasion the tax. There are

products onlyof out-outlets tobacco in the State and 109 wholesale
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systems.operated by chainincluding 12centers,lets or distribution
encourage to affixdistributors‘todiscount tendsperThe five cent

of outletsthe numberdoing, reducesand,. . in sostamps’.such
By reducing thesupervise closely.Tax mustwhich the Commission

foropportunities fraudhandling thepersons stamps,thenumber of
efficiency issuperviof onand thereduced,evasion are alsoand

increased.”
organizationa chainvending machines ofseparate stores orThe

aoperated underoutlets, each must beandtreated as retailare
of itsthe extentorganization itself, because ofThedealer’s license.

aproducts fromby which it distributesmethodbusiness and the
pro-system, isindividual units of theto thecentral stationsupply

perly classed as a distributor.
ofratedeparture” from the establishedslight “fractionalThe

stampsof of “denominationsby the useper cent occasionedfifteen
trifling to con-is merit serioustooof not less than one-half cent”

Keenepractical one.”equalityof is aquestion“Thesideration.
332,N. H. 338.Roxbury,v. 81

andrequired pay is uniformtowhich dealers areThe license fee
by proposedtheprescribedfrom taxradically thenominal. It differs

30-34) plaintiff’sto which counsel(House 180,pp.No.act of Bill1927
theimposeto onquestion soughtinrefer in their brief. The bill

on the$75, depending$2.50 toranging fromretailer a “license tax”
was deemedThiscommunity in did business.size of which hethe

561.82N. H.Opinion Justices,theoccupation tax.to constitute an of
ofto the administrationRegistration properof is essentialdealers

hardlycoversrequired by presentlaw,the the the statuteand fee
v.tax. Stateexpense involved. It is not amore than the clerical

punish-madeunstampedN. H. 42. sale of tobacco isForcier, 65 The
byby imprisonment Inspectionor both. is facilitatedable fine or

protectionofrequirementsof the and some measurereason license
law-abiding li-competition therebyisagainst unlawful afforded

of one dollarcensees. these circumstances the nominal feeUnder
unobjectionable.charged dealer for his license isthe

may profitshave loss ofplaintiffThe fact that the suffered some
buyingthrough arediminished business because certain customers

cheaper products materiality.is of no in themselves are“Taxes
personway bycharges paidwhich must be in some theeconomic

They surplus taxpayer,of theaffected. must either come from the
taxpayeror be on to with whom thepassedthe burden must those

pure impossibleExcept theoryhas relations. in seemseconomic it
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affectingofsingle systemuniform taxation all alike. Theto have a
seeking objects selectively, placingin for taxation must actstate

here, exemptingand from it there.” Cornell Lawthe burden 23
expedient burden,ofQuar. 45. The distribution that within con-

limitations, of it is thelegislature,stitutional is the task the and
“universally legislativedoctrine” no beaccepted that act shall

grounds.”“except upon unescapabledeclared unconstitutional
majorityH. InMusgrove Parker, 550, opinionv. N. 551. the of a84

grounds presentinof the court no such exist the case.

Petition dismissed.

Woodbury, JJ.,Branch and concurred.

Allen, J., Dissenting.C. It toseems me that the decision is
upon positionbased a revolutionary departurewhich is a from the
expoundedviews developedand in this inState construction of the

constitutional of equality. adoptsmandate It theorya new of
inclassification conflict with that proper test,heretofore made the

by judicial processand accomplishes thoughtwhat has been could
brought only bybe about concep-constitutional amendment. The

subjecttion ifthat a of been,taxation has may be, speciallyor
regulated in the of police power,exercise the it may speciallybe and
exclusively taxed, is changea radical from the view understood

prevailheretofore to publicthat it must be in exemptthe tointerest
subjects not intaxed order to validity subjectsustain the of the
taxed. No respectingcontention the right classifyexistence of the to
arises. The inequality produced by taxing one form propertyof and

taxingnot another does not violate principle providedthe of equality,
inequalitythe is promotes publicone that the welfare. Selection of

specifica form of property for publictaxation without a thatinterest
other forms be exempted is to upon theorybelieved rest a of classi-
fication, adoptionthe of longwhich uniformly acceptedreverses a and
construction of our Constitution. mayThat the selection be made

ofbecause the subjection, actual or possible, propertyof the taxed
police regulationto does not charge arbitraryrelieve it from the of an

character. A subjectclassification in which a is selected for taxation
regard subjectswithout to exempted does not equality.observe The
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enough.among paying the tax is not There must beequality those
exemption.forproper thea reason

understood, thatopinion is it advances a doctrinemajorityAs the
exclusivelytaxed, separately and ifarticle, sale, mayitsany or be

taxation, appropriatenessofsubject of the testappropriateit is an
inpower, and aregulation policeof the isbeing it is under somethat

subjection regulationthe toof own. Whetherclass itsdistinctive
maydistinction, or whether the be baseddistinctioncreates the class

is not The favor of economistsgrounds, clear.otheron and additional
It alsohardly seemspointed The favor relevant.for the tax out.is

validatingtaxes, is no reason forprogressive but thatextends to
conceding desirablitytheinterpretation, andthem. But whatever the

standpoint, opinion adopts a formulatheof the tax from an economic
ofthe constitu-greatly at variance with viewswhich is considered so

ofconsistently statementlong advanced that aequalitytional and
demanded.the reasons for seemsdissent

oraccomplished by taxing kindis oneClassification in taxation
being no tax on whattaxing another. Therepropertyuse of and not

necessarily exempt taxation,fromtaxed, is and classificationis not it
notamong taxed and thosetaxables between thoseis thus established

may (Thompson v.madeare reasonable beExemptionstaxed. which
558).97; Justices, 557,H.Kidder, Opinion the 84 N.89,N. H.74 of

Justices,may just. (Opinion theit deemedAnd one if beis reasonable of
just mayis if it be for welfare573).H. It considered the561,82 N.

Opinion theState, protective power.ofi.e., exercise theof the an of
Opinion Justices, 500, 510,H.491; the 88 N.Justices, 490,87 N. H. of

theexemptions promoteof is togeneral object all these511. “The
justified onpolicyof The is thethe state.prosperity and welfare

arising largelyadvantages exemptionsfromground the thethat
inequalitydisadvantages to the in taxation intro-dueexceed the

promoted.”that, upon public goodthe isby them, so the wholeduced
Bank, 384, OpinionH. 387,68 N. cited inPetition Union &c. ofof
561,H. 571.Justices,the 82 N.

inequality reasonably promotesunless ait“Classification creates
314,Griffin,v. N. H.generalof welfare.” Rosenblum 89matter the

a for taxation asIt that this rule is test valid321. is understood
legislation. But it does not follow that be-policewell as for valid

maysubject may specially regulation,a for it there-cause be selected
The as a reasonspecially publicfor taxation. interestfore be selected

may specialfor taxation.special regulationfor be absent as a reason
health, maysafety support regulationtoA reason of morals or
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tobaccosupport sayto To thata reason taxation.wholly fail as
may regulated, isspeciallyit bemay taxed becausespeciallybe

constitutionalreasoning in construction of thebelieved to be fallacious
requirement equality.of

taxing ofof salestaxing productssales withouttobaccoThe act
necessarily it is insales. Unless theexempts all otherpropertyother

ofproperty exceptsale be tobaccopublic that the of no taxedinterest
fromequality disregarded.of is reliefrule Whileproducts, the

givenbenefit, one, valid,for to be must bepublicof relieftaxation is
Gilsum,Eyers v. 84similarlyto circumstanced. Woolen Co.others

the is one of28,N. cases Otherwise classification1,H. and cited.
goodissay publicTo there reason tounfair thatdiscrimination.

products nothingof thatof tobacco and else asserts atax salethe
by ofpublic exemptingis served from taxation the sale eachbenefit

products.every property except propositionform of Theand tobacco
indefensible.seems

517,H.appears District, 540,in Canaan v. N.The statement 74
holding propertythat has been a tax on invalid“no case found” be-

exemption of property. regarded onlyother It is as acause of the
legislation produceno tostatement that enacted tax had been found

renderingunfair it It is not statementdiscrimination invalid. a that
subjectany althoughor is itpropertya tax on item of valid is not

subjects similarlyor If itlaid on other items circumstanced. had
meaning,such then thea rule of reasonable wouldclassification be

Nor is it a taxing propertydiscarded. statement that a law certain
exemptingis property. necessarilynot one other What is not istaxed

it isexempted, specialand whether or notimmaterial statement of
what is made. tax, accomplished,is not taxed Omission to however
produces exemption. subjectsIf out of or of property onlyten forms
one taxed, exempted.is the others In equalityare of effect a law
taxing only or its sale,tobacco no in thatwith statement it other

taxed,are not ifcommodities is no different than the law contained
such maystatement. That bya a constitutioual difference exist

expressionreason of the form of differentlyin two laws framed but
results,producing thoughtidentical properis not to be within inter-

pretation. A by operationtax statute bywhich either its terms or its
exemptions is, in respect,furnishes that exemption statute,an and

any legal difference of produced by designatingclassification one as
primarily exemptionan statute, is only regardedwhile the other to be
secondarily, all,if having exemptionat as an andpurpose policy,
seems on grounds.based narrow and unsustainable The obvious
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tax, exempt,not to hence to alllegislatureof was and wastheintent
or its It in suchexcept tobacco sales. is as clearsubjects of taxation

policy forth inthough purposethe and had been set terms.respect as
in the should be otherwise con-Canaan caseIf the cited statement

opinion containingdictum,it themay said was thatstrued, it be that
one,in member of the court unless andby no otherit was concurred

summary opinion express exemptiontheof was thatthat the the
pro-ofwas “not an unreasonable exercise theconsiderationunder

Ib., 545.power.”tective
aremany exemptions from taxquestioned that a salesIt is not

taxing lux-successfully claimed that a lawnot beproper. It could
economicbe invalid. Theexempting necessaries wouldanduries

themight thereby evenbe well served. Andof the Statewelfare
inmight as a measureluxuries be sustainedexemption of certain
ofpublic or of some otherof of health concernthe causefurtherance

forperceived it be found to beit is not how canpublic Butwelfare.
exemptproducts,taxing of towelfare, in the sale tobaccopublicthe

chewingsmokingexample, accessories,asarticles, forthe sale of such
ofcosmetics, and formscards, forms of certainplaying certaingum,

protective power may properlybe exertedjewelry. If, however, the
taxing ex-by sales ofadvancing generalin the interest tobacco

justmightanythat selection be foundclusively, it would seemthen
linelegislative be uncontrolled. Theand the willand reasonable

arbitrary is at times difficultand discriminationbetween reasonable
saythought personsall woulddraw,to is that fair mindedbut it

granting from theadvantage byis reliefpublicno furtheredthat
every article, use, exceptorof whatever its kindof the saletaxation

products.tobacco
“in ofmajority opinion standingtobacco as a classThe stresses

subjectit ofown,” purpose making appropriateof “anits for the
is deniedConceding plausible appropriateness, equalityataxation.”

bygainedtaxed, publicwhen noseparatelyif it and alone benefit isis
expressed policesubjects. thoughtnot is that thetaxing other The

of “a ofpower employed regulationin its sale to show linehas been
it ofbetween and other commodities. But the salesdemarcation”

regulation. mayIf itmany commodities are under be harmfulother
impuritiestobacco, mayto smoke so also make food harm-health to

impurities appropriateto is asRegulation preventful the asto eat.
thought toregulation smoking. regulationto But is notprevent

subjectappropriatefood or of exclusivemake either tobacco an
they may ormerely harmful,of fact that betaxation because the
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may vary, butregulationofregulation.of the The formbecause
imposed. Thesale isform, upon thethe a restrictionwhatever

only marking of mannera line the difference“line of demarcation” is
c.(Laws 1935,ofof sales narcoticsregulation.of The restrictions

149) than thoseweapons (P. L., c. are far heavier156) and of certain
only upon certainRegulations permitting salesof sales of tobacco.

may prohibitive.restrictions, substantiallyand beconditions are
products regulatedbemayof tobaccoIf it be assumed that the sale

of poisons,incomplete prohibition,of as the caseto the extent
regulationnoweapons, it remains that suchintoxicants and certain

rightor of all in com-right,The common thehas been undertaken.
freelyaway, right asmon, not been taken and the existsto sell has

byawaygeneral. Allfullyand as in the of sales in that is takencase
right permissionforregulation is the to sell to minors. No license

required. regulation rightin the is takento sell is When common
oraway, right only special permissionto underand the sell exists

license, imposition price privilege, produceof a for the revenuethe to
ispaidexpense, priceas well as to meet enforcement is valid. The

not atax,a islicense fee and not a and the State’s dictation of terms
equality, longof noviolation so as there is unfair discrimination

among applying privilege.for thethose The law under consideration
thelaw,is not of right,a license destructive the common whileand

right continues, rightfullycommon to maysell tobacco the notsale
destroyed, ifsubjected merely rightbe to a tax maybecause the be

rightly may standpoint specialit be. From inequality,the of
applications any subsistingsubstance,article or commonthe now
right may away, thought,to sell which becannot,be taken it is

taxingin cir-tobacco, similaritydemarked from its ofsale. The
pronounced. mayis Although legislaturecumstances too selectthe

objects itregulation prescribe regulation,its of and the ofextent
may article, sale, merelynot an or for reasontaxation, byselect its

powerof regulate goingits to or of topowers,an exercise of its not
destroying right. majority opinion,the extent of commonthe The

however, in may.effect holds that it
solelymeasure,The act under consideration is not ispolicea but

features,one for amayrevenue. a bothWhile statute combine
revenue not police regulationact is also a for mere reason thatthe

mightit power police powerhave been made one. The to exercise the
prove inquiry.does not it exercised,its exercise. Was is the

preamble onlyThe to purposethe act states revenue and thea
regulations only probablerelate to collection of the tax. It is that
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regula-possibleIf it is thatonly object of the law.was therevenue
ofconsumption use tobaccobecause thetion, purposein a to lessen

enough.harmful, possibility is notproducts thethought to bewas
although may is notbeen,it haveintended,probablywas notWhat

are, is Thatprobabilities determinative.thethe enactment. What
nowhich it understood there areto isis the of constructionrule

any-reasonably or thatinferred assumedexceptions. It becannot
purposein of amind. An inferencething other wasthan revenue

evidence,contrary to all theone,fictitiousprotectionof awould be
mayaspect imaginationIn thisrightlyand not to countenanced.be

quality of the actA constitutionalproperly displacenot realism.
cannotassumption of a fact whichby theought supportednot to be

only if aIf the is constitutionallawhonestly to exist.be believed
to exist. Themust be foundexists, the conditioncertain condition

passto no invalidlegislature intendsthat thepresumptionnormal
may Butirrebutable.recognition, and belaws to its dueis receive

clear, haspresumptionis is thepurposewhen the of what enacted
Otherwise, legislationno be invalidated.couldapplication.no

is, regardlessquestionThe thenGerry, 495,State v. H. 503.68 N.
bounds, haslegislative to act within constitutionalof interestthe

it done so?
measure,a revenueprotectiveif a as well asBut even the act were

licensing provisionsofprotective power,the of the shortexercise
would notenjoyed by all,taking away right to sellthe common

subjectjustify of taxation.taking a soletobacco as
thougharticle, even adecision, anylogicalAs of thethe effect

taxation,for if itnecessary might “appropriate”deemedlife,of be
its and accord-sale,withmay regulationis or in connectionbe under

taxing only bread,aingly by But lawseparatelybe and itself.taxed
require-including in the lawbyfor notexample, would be validated

opinionTheof setsweight qualityments for and the bread.the
such a tax.would defeatforth no whichappropriatenesstest of

many otherand commodi-The line of tobaccodemarcation between
regulation.in the manner ofin atrespect regulationties to is most

different,is noprohibition to minors fromThe of of tobaccothe sale
requirements measure,ofthan thestandpoint regulation,the of

Appro-articles.of innumerablequality, and in the salemanner
priateness adopted,as the testlegislativeof discretionbeing a matter

rangearequirement confined within narrowequalitythe of would be
equality inapplication.of the constitutionalregardedis not asThis

sense.
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readilypropertyof aregenericon classificationsExemptions based
classpublic interest to relieve theof the evidentsustainable, because

development requiressub-classifications,to theirBut asexempted.
privateandpublicbetween the interestof balanceconsideration the

corporation publicnotmanufacturing is a“Aidinggain. privatea
16), althoughN. itGilsum,v. 84 H.(Eyers Co.purpose” Woolen

it isadvantage communityto themay wheregreatbe of economic
mayAiding storekeepers general public purpose,in be alocated.

onlyaiding justifiedwithout others can bebut to some of themaid
notpublicon benefitby based a for those aideda line of distinction

inIf the stock tax were limitedapplicable those not aided. tradeto
public upon pro-expensethe burden of theirstores,to that of shoe

ofconstitutionally unfair, groundprietors because no fairbewould
public differentiation between them and other store-for theinterest

theenjoyingcould exist. The favor tokeepers generalin those
exampleinpersonal publicand not Thisexemption would be benefit.

Thethat of the taxation ofis no than tobacco sales.more extreme
notphysical of tobacco are a feature of constitutionalcharacteristics

luxurydistinction. Nor is its use as a a reason for whendistinction
exempt. regulationthe of other luxuries are Norsales all does the
subjectappropriateof make it an of saleits sale taxation when the

thingsmanyof are under isregulation, regulationother and when
purpose exemptionsno of the act. "... all arefrom taxation

practically equivalent to (Canaana direct v.appropriation.”
District, 517, EyersN. H. 537, Gilsum,74 cited in 84Woolen Co. v.

1, 10), appropriationN. H. and an exceptto ofstorekeepersall
expenditure.tobacco is an unfair It byis thetrue actthat the

ultimately paysconsumer the Buttax. is needsthat Itimmaterial.
argumentno that the tax added to is aselling price”the “usual

onburden the business. on mayThe tax berented real estate
passed along to tenant, bythe economic affectsprocess, the taxbut
rentability therebyand value. Whether thepaysthe dealer or seller

onlytax or is a tax-collector merelyis point respecta intechnique,of
to the tax burden. The dealer’s taxbybusiness theis burdened

pricebecause the to his customers is increased, in mannerthe same
that the federal tax adds to the cost. ofstrangeIt viewwould be a
the constitutional doctrine of equality if invalid if hethe tax were

taxpayerwere the but would be treatingvalid if collector,he were a
upa sale as made of the two items regularof price Theand the tax.

tax is on an orevent incidence. The “'Propertystatement that
can be classified for purposes.tax taxpayersThe Thecannot.’
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strictly property.”relates to thetaxability proposedfor heretest
isJustices, 559, 569), applicable.N. H.84the(Opinion of

sales, it cantaxinginappliedcan beclassificationTo the extent
a novel dis-taxing thoughtIt beownership. wouldapplied tobe
exempt frommight bein of a shoe storethe stock tradecrimination if

distinctively inof a food store. Each istaxing thattaxation while
of foodis, conduct aown, as tobacco and theits much asa class of

Thethat of a shoe store.regulation in contrast withisstore under
ofgroundpersists. Unless sometobacco sales taxparallel with the

taxingshoe whileexemptingin the dealer’s stockpublicthe welfare
discerned, the dis-store, mightproprietor of the food bethat of the

indivi-unjust, as a to thethought,is would be favorcrimination, it
is ato the It is that tobaccopublic.than a benefit saiddual rather

advantageexample, publicdiamonds. Theluxury, so, for arebut
taxing dia-revenue, notonlyor for andtaxing tobacco, sales,in its

entirelyperceived; advantage issales, is themonds, or their not
and thatbuyer diamonds,ofindividual for the seller orpersonal and

buyerorthoughtit the sellerinequalityan of which is tobaccois
may complain.justly

regulationforjustifyfacts which classificationstated,beenAs has
for taxa-justify correspondingthat reason a classificationdo not for

quality articlesweight, measure and ofRegulations for thetion.
articles,ofvary application to kindsin their differentoffered for sale

wouldaccording regulationto offor taxation variationsbut selection
theuses, butmay specialzoned forarbitrary. bebe Real estate

residencesingleright classify taxation, as, example,for betweento for
when thezones, thereby follow. Eventwo does notand tenement

away by requirement ofright is theto sell an article takencommon
A licenselicense, purposes may be invalid.a a license fee for revenue

necessarily connoterequirement drugsto and medicines does notsell
regulationright levy onlyon is whenspecialto a tax their sale. Ita

amountingfee,might go completely destroy,so to that licensefar as a
practical may charged. legis-Thereality revenue,in to a tax for be

extent, or notmay police full,in orpower partiallature exercise the
respectinall, respect subjectin of Butparticular application.at to a

rangeintaxation, property is limitedto the selection of taxed more
regulationequality inspecification. Equalityand in taxation and

do not coordinate.
thoughtmajority argues thatopinionThe that since it has been

thegas maythe of be taxed whilefranchises and electric utilities
of utilitiescorporationsfranchises other of other thanutilities and
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thetobe for taxationmay therefore selectedare not, tobacco
forignores the basisopinionTheof other commodities.exclusion

mayTheyof such utilities.special of the franchisesthe taxation
public servicepermission approvaland of theoperate only upon the

naturalor as a“right, privilege, franchise,”thecommission, and it is
ofasbelong utilitywhich “does not to themonopoly,or artificial

acquired by grant. It is desiredright. is the state’scommon It
itsright;of andout of the commonbecause it has been taken field

beengive . hasmay value, comparisonit . .characterexclusive
themanufacturing plant.use This lacksrightmade the to awith

isutility competitionin publicthe case ofessential element that the
a businesspublic utility engagenot can in theexcluded, ... No one

4;(P. 236, 76., proposeds. c. of theL., 240, 21), meaningc. s. and the
publicthough inpropertyact is same as it read 'all thethe used

H.utility Opinion N.Justices,business shall be taxed.’” the 84of
gasif559, 568, Opinion expresses569. Whether the view thatthe

of theutility mayand be toelectric franchises taxed the exclusion
utilities, theof other tofranchise is doubtful. was madeReference

othercontention that “if the of taxedfranchises these utilities are
utility(p. Byfranchises must be.” other569). franchises,”“other

ofnot toappear mind, onlyfranchises do been in franchiseshave but
iscorporations other than andproceedsutilities. The discussion

theofoppositeconducted on that basis. if anBut construction
language adopted waterused were whichutilities,to include other of

thecompanies suggestedare now it thatexample, mayas an be said
exemption theirmightof their ofbe reasonable,franchises because
special service to public. Light, power may producedthe beheat and
by agencies gas sub-other than noelectricity, isand while there
stitute for indispensablewater as an ofessential life.

In in-respect to onthe tax inincome form andthe of dividends
terest, other may tax,forms of be formsexemptincome asfrom the

generalof may theproperty long ofbe, theyso as an exerciseare
protective power. taxRents themay obviously relieved,be since
on the property producing concededlythem is in economicexcessive
considerations. Likewise, earnings sinceexempt,for mayservice be
they are the chief capitalmeans of support for And ifpersons.most
gains may inbe orconsidered treated as income, publicthe interest

development justifieseconomic their exclusion.
Any parallel between a tax woodon one ononlytobacco sales and

and upontimber the event of thanseverance is of ratherone words
realities. The latter tax applywould prop-to “a class ofdistinctive
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upon event,depend a characteristic“woulderty,” and its incidence
N. H.Opinion Justices,the 84property.”to othernot common of

(16.,with other taxes559, could not be correlated575. The tax
tax. Theanalogous legacyto and inheritance575), is thus theand

allto the sale ofor event commonsale of is an incidenttobacco
out, is not a classAnd, pointed it distinctiveproperty. as has been

many propertyforms of simi-of otherproperty comparisonin with
opinionwhich no has beenlarly issue, as toIf thecircumstanced.

mightas betimber, pine,of suchrendered, one kindwere whether
annuallyonly while other kinds were taxedseverance,taxed allon

andlogical.be Woodowned, comparison wouldas real theestate
property,of while tobaccostanding as a classgenerictimber have

property.offormsits with otherand sale have common attributes
taxation asspecially formayIf be selectedtobacco and its sale
any article,it would seem thatbeing property,class ofa distinctive

adornment, andamusement, jewelry forplayinglike forcards
regulationIfperfume separatelyvanity, might classified.for be

many articles andalready pointed out,factor, then,a asbecomes
in their sale.regulation connection withare undercommodities

classification,forThe “kind and use” as reasonsState has stressed
of oneciting 559,N. H. But taxationOpinion Justices,the 84 569.of

ofkind, and taxationproperty exemptionkind of from anotherand
another,its when usedproperty way exemptionone andwhen used

line ofarbitrary. long is a reasonablemust not “So as therebe
questioned.may 16.,not bedemarcation,” legislative actionthe

reason,” (iOpinion thejust569. be made for a“Selection must of
reasonably inonejustand a isJustices, 576),82 N. H. reason561,

public exemption tobacco is usedthe from tax wheninterest. The
undoubtedlypublicfor ispurposes utility inuringof to the welfare

publicof in-valid, purposenoexemptbut to other sales for useful
a kind ofclearlyterest is true tobacco isseems as invalid. It that

mayitselfproperty in other kinds. But tobaccodistinction from all
cigarettesspecies cigars,be assorted into kinds. In theirdifferent

physicalpipeand is not char-tobacco are of kinds. It thedifferent
ldnd, purposes classification,acter of for ofan article that determines

legislatureaspect publicbut its relation in of The notsome concern.
except by minors,regarding smoking practiceatobacco as harmful

regardedfor as apurposes of cannot be differenttaxation tobacco
ofproperty luxuries, which,kind of of some asmanythan the sale

stated,has than of tobaccogreaterbeen is restrictioneven under
in manner orsales. Nor is one fordoes the fact that tobacco used
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in a orone other luxuries are used different mannerpurpose while
for a differencepurposes alone create constitutional sufficientother
to ina classification taxation.warrant

and fromBuildings are of various kinds distinctionand lands each
purposes amongfor taxother themin use. But valid classification

requires advantage any exempted. Jewelryto is ofpublic for bea
pearls, but,from it iskinds, are distinctivedifferent and diamonds

in Milk is a distinctiveconsidered, not taxation.for classification
regulation inplacedfood,of the fact its sale is underarticle but that

may be while the salenot show that the sale taxedcertain areas does
of no taxed.other foods is

is in effect to relieve individualsThe of the decision itsinherent vice
thereby gained. pro-publicfrom no interest is Thetaxation when

any neighbor’sof his ofposition part sharepaythat no man should
support.public government no citation for itsexpensethe of needs
exempttopublicBut if no interestgoodsthe of which there issellers

the burden from whichrelieved,from tax are then in some measure
Theythey sales are taxed.upon the sellers whoseare relieved falls

similarlywayin Theevery justare circumstanced.and reasonable
ofinjustice narcotics,in ofparticularly strikingis the case sales

substances, fardangerous soweaponscertain other orand harmful
privatethe incidentalrightas common to sell them subsists. The

may exemptionof ispublic benefit anbenefit that derive from the
notthing. exemptionfrom anprivateone The thatbenefit accrues

grantin to in-publicthe is former is not ainterest another. The
dividuals. The is.latter

questions bearing of have not beenvalidityOther on the the act
only primary,itsuponconsidered. This dissent discusses the act

in it,underlying generaland to inherentconflict, considered be
not in theprinciple state,with alsoequalitythe of in the ifembodied

Federal, Constitution.

tax, agreePage, J., If Idissenting. imposes a salesthe statute
improperwith anthe Chief Justice that it itis void because creates

theory classificationopinion judicialclassification. ofHis follows the
I seeconsistently years.held in HampshireNew afor over hundred

depart peopleno reason particularlyto from that since thetheory,
theoryhave acquiesced in for has beengenerations.it Theseveral

freely anysome,bycriticized indicatedpeoplebut the have never
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ofprivilegeexercisingit their undoubtedrepudiate bytodesire
theyby assuch wordswriting into amendmentthe Constitution

I think weimplied people changes,ofwill theplease. Until the
interpretations.long-acceptedmust adhere to

attempt levyan to a dis-is asthe statute voidI think also that
athought statementfor the involveTheproportional tax. reasons

taxes.propertyof nature ofthe
ways. itsince 1784in two distinct Evermay be taxedProperty

theof its existence inpermissible propertyto becausehas been tax
levy commonlywe call “theresultingof Thesomebody.hands

ownership possession.orgeneral depends uponproperty Ittax.”
possessoror of at fixedpropertyuponIt is the owner thelevied

theby “full ofis the and true value”annual It measuredintervals.
requiredvalue is in its assess-money.in An ofproperty estimation

to orbe related marketablemust salablement. The estimation
Strafford, 455,51 N. 482. “SuchCompany v. H.Mfg.value. Cocheco

bringprice property willor the which thevalue,value is the market
toefforts have find thein mademarket,a fair after reasonable been

pricepurchaser highest Winnipiseogeefor it.” &c.give thewho will
514,Co. 517. While “true thus rela-v. N. H. value” hasGilford, 67

to selling price,not actual to a“selling price,”tion to a it is an but
presumptive selling not what theone, price.”“the usual It is

probablyproperty in the of case ithas but what nature thebrought,
bring, equally propertythis is true thewould if sold. whetherAnd

long ancestors,is estate from a of never sold andreal inherited line
init is incommoditynot on or whether a held stockmarket,the

selling.with oftrade the intention
“general must That meansproperty proportional.The tax” be

taxing equal,in must bethat the district values assessed andsame
compar-proportion requiresthe of thatrate the So the rulesame.

cattle, inappliedable shall stocksvalues the same rate be toand
trade, property.real and And the same rate andestate all other

pos-held inappliedbasis of must to all commoditiesvaluation be
“general property onlysession for tax” laid oncesale. Since the is

date,year, April 1,each on is of the fluidand the valuation that
requires averagecharacter of in of thestocks trade their valuation as

throughout propertyof otheryear,the the static characterwhereas
Aprilmakes the on 1 as a measure.ascertainment of value sufficient

Equality proportion propertyand uses of are thusas between two
attained.

permitted.taxing propertySince 1903 another form of has been
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upon propertyBut this form of tax is not levied the because of its
possession (becauseownership property hand).existence in or it is in

“general propertyUnlike tax” it is not incident to the statusthe
something inproperty being, happeningof as but orthe to some

respect property. may pass-event to the Such event thewith an be
ing property by (the legacyof will or inheritance and succession
tax). may passingOr it be the of income from to creditordebtor

corporation (the tax),and from to shareholder interest and dividends
or, legislature willed, includingif other income,the forms of the
passage wages. might passing propertyof Or itsalaries and be the of
by orsale from wholesaler to retailer from retailer to consumer.

taxes, (thehappeningSuch distinctive incident to the of an event
passing prop-from to tohand)hand rather than the existence of the
erty (in proportional propertybehand), “generalneed not to the

is, theytax.” at at dif-mayThat be assessed a different rate and
(But, taxshown,ferent times. as the Chief Justice has a retail sales

operate distinguishedonmust alike all retail sales which cannot be
upon just grounds).reasonable and

The two forms of in the applicationtax differ time of and the
applied. “general propertymeasure aappliedThe tax” is at fixed

date, though later;annual the whenappliedcollected sales tax is the
happens, “generalsale itthough typically also is collected later. The

property givenis A recurs,tax” recurrent. sales tax never since a
given happens Thesale but once. measure also differs. The measure

“generalof the property value,” synonymoustax” is “true which is
presumptivewith a respectsales value estimated the merewith to

assumption mayof a sale which never occur. The tax is meas-sales
by presumptive probableured no or test, byeven but the realistic

test property actually brought.of what the has asThe distinctions
to time and broughtmeasure have heretofore to the attentionbeen
of legislature.the Opinion the Justices, 611,77 N. H. 621. Theseof

simple legislaturedistinctions are so clear it foreasyand that is the
to enact it instance,a sales tax if Has inlegislature,the thischooses.
indicated lay products?the intention to a tax on ofthe sales tobacco
In my opinion, contrarythe is true.

The statute is entitled “An Act To Taxthe Direct StateEliminate
on Property byReal Means of Tax on Thisa Tobacco Products.”
suggests no displacement part “generalmore than the of ofa the
property bytax” a tax of the same order or character. If a sales
tax intended,had been aptthe title with wordswould have ended the
“a Tax on ofthe Sales Tobacco Products.”
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Statesignificant. It recites that the directpreamble also isThe
productsby levy upon tobacco at the rate“atax can be eliminated

selling among otherprice, which re-per of the retailof centfifteen
cigarettes.” Theimpose one cent on each tensults a tax ofwill

seen, ofmay, already be the measure a retailselling price” as“retail
no of afar, then, have evidence clearin tax. So westock trade

receipts sales,from which islevy upon the actualto a taxintention
definitelycontrary, thetax. On theonly measure of a salesthe

cigarettes,levy upon every tenis to one centexpressed intention
respectsale, merely with to theirto butrespectwithout their actual

ofbeing purpose sale.on hand with the
5): hereby imposedtax is at the rate(Section “AprovidesThe act

productsall sold atupon value of tobaccoperof cent thefifteen
might point toact, much anonly,of and soretail.” So much the

provisionstax. But the administrativelevyto a salesintention
easy providetowould been admin-negative It havethe intention.

a nottax,sales this was done.consistent withistrative features but
to aprovisions pointcontrary, theQuite to administrativethe

Payment tax isupon products in hand. of the “evidencedtax tobacco
packages containing the tobaccoby stamps to the smallestaffixing
purchased in advance from theproducts.” stamps must beThese
upon byor a bondcommission,tax for cash credit securedeither

used,(Section that, metering maymachine be but7). of aInstead
paymentfor which advanceset of cancellationsfor a numbercertain
affix(Section 8). Distributors must theis ormade credit is secured

must withinstamps (Section 11). affix themRetailersbefore sale
unstamped prop-oftwenty-four coming possessionuntohours after

when, ever,erty the time if the(Section 12), without reference to
property is sold.

levied collected before sale andtax is andThe result is that the
possession in hand than as an incident to theas a of rathermatter

productsA in tobaccopassing byfrom to sale. dealerhand hand
sale, Priorpays goods possession,in for it is true.upontax heldthe

uponpaid “general propertypassage act,to of a tax” thethe the he
goods of asincidence is the same character before.thus held. The

every(1) is onare, sure,to two distinctions. The measureThere be
average (2)stock, value of the held.taken not stockitem into the
formerly applied. Viewed as a taxThe rate is several times that

onupon highly disproportionalin is bothproperty hand, the tax
accounts.

by importanceof inof the act is firstThe measure value directed
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5 the “valuemakeslegislative intention. Sectionarriving at the
selling price.”equivalent to “the usualproductsof tobacco sold”all
normal1 as “the retailbyselling price” is Section“Usual defined

by tax commis-as theprice products determinedselling of tobacco
the assessorsassessors. Butthe commission thesion.” This makes

Theyof valuation. areby processin thethe actare circumscribed
ofprice tobaccogenerallyto consider “the establisheddirected

yearsof twoleastperiodin for atproducts at stores this state aretail
usualprice,the dealers’determination,such and wholesaler’sbefore

theprices without state.”profit, and both within andadvertised
goodis a measureprice ... at stores”“generallyA retailestablished

of retail stock in(the presumptive selling price)of “the true value”
passingin fromgained thehand, receiptsbut infirm as a measure of

two-year test,Moreover, applicationhand to the of abyhand sale.
valuation, parti-ignoring mightchanges, tend to inaccuratemarket

cularly price”receipts.as to sales wholesaler’s and theactual “The
balance, mighttogether properprofit,” placed“usual if indealers’

valuing property hand, thoughof use in in alone would bebe neither
any prices”of much within the statehelp purpose.for “Advertised

establishing hand,would of aid in in but not forbe some values
determining to seevalue of It is difficult howthe actual sales.

remotely“advertised more thanvalues without the state” could be
helpful in any event.

clearlyobject gatheredBut the of is from thereal the act most
pricesto to andmandate the tax commission consider “cut-rate”

quantity by that thediscounts allowed retailers as evidence “usual
selling price” bargainhigher prices.or Let usis than such “sale”

issee where this the A real sale aleaves “cut-rate” dealers. “sale”
only in ofhappeningNo fact a isname. ascertained from the sale

something tax,the of tax,test and measure but else. The thethe
says, is precisely possessionact in ispropertyto be measured as

Forby price. pur-notpresumptive,a an actual salesmeasured —
poses of sales, highest only,the are topricetax certain ideal at the

totallypricesbe is to beconsidered. A mass of actual sales lowerat
ignored. object in topreamble,Thus is attained thethe declared
lay measure,cigarettes.”“a tax of on itone cent The can-each ten

hand,not too often propertyof in andrepeated,be is the measure
not the of itsmeasure sale.

This cannotnegative; expressed.intention is not it perfectlyis We
blink the cent of alevy perfact that the ofact calls for a fifteen
presumptive “general tax”),(the propertysales value measure of a
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(theof the sales value measureperfor one of fifteen cent actualnot
knowledge of factlegislature full thetax).of a The exhibitedsales

theis a real difference between “usualknown all that there oftento
selling price.carefully defined it and the trueprice” theyassales

than the latter as thedeliberately choosingIn former ratherthe
levy a tax in thetomeasure, they determinationestablished their

of tax.in instead a salesproperty possession,of onnature one
time,and as toas to measuretax,incidence of the bothThe clear

payment ispaid sale, and itsis on in hand. It is beforeproperty
long before sale.sometimesby stamping sale,beforeevidenced

stolen; theyThey maymay at begoods never be sold all.Yet the
theythough sold,neverdestroyed Yet,or flood.may by firebe

by pro-theirrevocably. This result is not alteredtaxedhave been
“unused,redemption uncancelled”in for the ofSection 9vision

twenty-four hoursstampedstamps. packagesAll must be within
is no forof There warrantthey come into the hands retailers.after

it isis and uncancelled after affixed.supposing stampthat unuseda
orstolensupposed stamp packagethat a affixed to aNor can it be

irrevocablyby taxpayer. The tax isdestroyed can be redeemed the
paid stampthe is affixed.when

glossedor tois clear to admit of doubt befactual situation tooThe
dis-tax,for a but for aprovidenot salesover. The statute does

goods ownershipon in andproportional possession.tax
classified,properlyif ittax,But if this were a sales even wereeven

sounequal I the factin its rate. cannot overlookthe tax would be
firmly legislators, manyof sellin minds the that dealersseated the

atpackage,a half a while sellcigarettes at and cents otherstwelve
isclearly contemplatedthat the tax twocents, nor factfifteen the

price is On the “cut-rate”package,cents a whichever received.
per Onbasis, tax” would be at the rate of cent.the “sales sixteen

selling price” basis, perit is and cent.“usual thirteen one thirdthe
legal. forjustThere could no causeSales on either basis are be

pricethose who sell for one and those whodiscrimination between
If tax intended,sell for another. a sales was we should have to con-

legislature knowingly upset that allclude that the the fiction sell
selling price”; they contraryat that knew thatthe “usual the was

carefully by anytrue, definitely excludingand the situationmet
by is,contrarythe assessors of facts to fiction. Thatconsideration the

they alevy deliberately unequal.intended to tax Thethat sales
inequality separableand discrimination would be in fromnowise

scheme,legislativesuch a and the whole scheme would have to fall
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do legislaturebecause of them. I not think that the tointended
adopt any theyfiction of the sort. aWhat intended was tax of two

every package incents on retail stock.
If is inproperty possession, believe,tax one on as Ithe it is dis-

proportional tax,and If it is a as I itinvalid. sales cannot believe,
is for inequalityand inseparableinvalid innate and discrimination.

anyIt uponcannot be sustained test known to our constitutional
theory.
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