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argumentinunderstood, counsel oraldefendant’sAllen, C. J. As
acting inplaintiffthe was not thecontention thatitsabandoned

injured onshe was and relies its claimemploymenther whenscope of
non-assumptionof ofevidence herdid not offer sufficientthat she

it aposition with waiverThis carriesdanger she encountered.the
requested.asexception failure to instructto the court’sof the

the serviceinjury was incurred outsidepositionif the that theBut
towas so incidental heryielded, plaintiff’sthe errandnot beenhas

interruption departureof it orto andid not amountwork that it
by understood to a“third-hand,”her bepermittedfrom it. It was

It did not take herauthority her and her work.in overforeman
only a minutes of time werepremises and fewaway from millthe

errand, pay personalto aperformance. therequired for its While
or final inpreparatorya incidentnurse,to was notthe milldebt

Company, 375;88 N. H.(Gallienne v.her workconnection with
slight negligibleand a441),N. H. it was soCompany, 90v.Snook

reasonably departurenot a andas to befrom her servicedeviation
permitted interrup-andemployment.from her The briefabsence

suspend employee.as annot her statusof work didtion her routine
recognizes hasIt that it toreasonable.“But the law aims to be

unerringbeings, and not with faultless andhumanimperfectdeal with
accordingly.shaped Itautomatons, its rules should beand that

physicalinrecognize employed hard laborthe fact that menmust
duringrespite at times thesome briefrequire habituallyand take

recognizeit must also the fact thatopportunity offers; andwork as
nature, rightlyordinary and usual cannotonlyif of therespite,such a

Company,v. 149leaving employment.”of the Charroncalled abe
(49 (n. s.) 162, 165).A.240 L. R.Wis.

of work isparta the but whichline conduct notThe between
and conduct which is notreasonably employmentincidental to the

giveninto draw circumstances.may difficultthus incidental be
applyingin rules todifficulty frequent met factsis the oneBut the

liability althoughinproduce differencesslight of factwhen differences
principle.toconsistent adherencethere is

employee’sin con­which thenot contravene casesThe rule does
reasonably toincidental his workregardednot asduct could be

placeor in which “he was in aRailway, 404),H.(Manning v. 80 N.
Company, N. H.(Straw 35),v. 76no to be”where he had business

(McGillengagement v.doing not within hisor in which he was work
406).70 N. H.Company,v.Company 125;70 N. H. Morrison

and knewpassagewaywith theplaintiff was familiarWhile the
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wall,the boxes tothat were attached the there was evidence that she
knew nor had to knowneither occasion that the ofdoors the boxes

ignorantmight open. dangerleft of arisingbe She was the from the
fastening of door, the lock of which wasthe broken. hadShe seen the

accident,stick in the door before the but was chargeableshe not as
of inadequacy keepmatter law with notice of its to the door closed.

requirednot toShe was understand that it was annot effective
key. having rightfor a And thesubstitute to assume that pas-the

for notsageway use, requiredwas safe she was to be on the watch
for it ofobstructions which made unsafe and which noshe had notice.

having dutytheemployer,The to maintain the passageway in
reasonably findablycondition,safe was for appreciatingat fault not

danger open employethe of door to it,an an not warned of and for
appreciatingnot the use of the appliancestick as an ineffective to

keep opening.the door from The lock had forbeen broken at least
itdays accident,two before the was an ofissue fact whether reason-

inspectionable either did or break,would have disclosed the and it
juryfor say foresightwas also the to whether reasonable would have

keepto closed,led effective measures to the door seasonablyand
plaintiffbefore the was hurt.

summary, findingIn the evidence warranted a that the defendant
maintaining dangerous situation,was at fault for a plaintiff,while the

duly danger,not or thewarned aware of did not assume it. And hav-
ing no ornotice of it occasion to learn about ait, finding of her fault

beingfor to required.inattentive it was not Thus there was evidence
of of liability.all the Company,elements Hill v. 81 190;N. H. Owen

Hospital,v. 82 N. H. Maltais497; Concord,v. 86 N. H. 211. The
for nonsuitmotions a and for a rightlydirected verdict were denied.

expert’s testimonyA medical torelated the issue whether the
plaintiff’saccident the expressedcaused deafness. He opinionthe

that caused, basing opinion partthe deafness was thus his in upon
assumptionthe that she nohad deafness before the accident and in

part storyupon plaintiff’sthe to him againstthat she struck so hard
floor,the door as to be thrown to “very dizzythe and was and

get up story exaggeratedcouldn’t for awhile.” This was an account
severity againstof impactthe of her door,the since she testified that

againstshe not fall, frame,did but leaned a after which took“she her
got breath,” picked uptime and her then from the floor the stick

keep fastened,used to door it,closed pro-the the door with and
complete responseher In question byceeded to errand. ato asked

plaintiff’s whether “probablycounsel the deafness was a result of the
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fence,“I to on but I can’texpert hate sit theblow,” the answered:
possi-probability,... It a it is aa statement. is andmake definite

explainto him the be-The court undertook to differencebility.”
probabilities possibilities,and and later asked him whethertween

merelyinjury, possibleprobably the result of the or adeafness wasthe
go sayno itrepliedof that he farther than toit. He wouldresult

iftestimonyhis he theconcludingIn stated thatpossible.was
him conjecture.accurate, opinionhis wasstory to was notplaintiff’s

plaintiff a motion to outof for the strikeAt the close the evidence
testimony no be-of the witness because it showed connectionthe

accident, denied, the court remark-the deafness and the wastween
confusing.”testimony is kind ofing: jury say.is to His“That for the

being mightif have on themotion, not in discretion it beendeniedThe
dilatory (Wik 170), presentedv. ante theground Company,it wasthat

assistingtestimony jury.of incould be aid thequestion whether the
may probativethe of a witness’jury weigh and determine valueThe

anyit have value is matter of law.testimony, but whether can
foregoing thespecial of the recitals fromaccount takenWith

reading testimony entiretyof in its makesexpert’s a thetestimony,
it,jury no benefit from but couldplainit that the could have derived

respector in to its force and effect.only have been confused misled
bytoblow,the as its circumstances were related themInformed that

mightonly possible deafness, theyofplaintiff, a cause thethe was
in Butwas causal fact. the sub-not therefrom find that the blow

finding.testimony It couldto them authorized such aof themission
nomerely it hadregarded as harmless and immaterial becausenot be

ordinaryforquality. precisians.not “It isprobative Jurors are
of areminds, psychoanalysts,not for that our rules evidenceand

very often in considerations of ad-They have their sourceframed.
not in ofexpediency,of and rulesconvenience, practicalministrative

upsetlogic. greatis as to the balancethe risk of confusion soWhen
goes Shepard States, 290advantage, the out.” v. Unitedof evidence

96,U. 104.S.
testimony tosaid, effect of the allowance of theAs has been the

findinga from of Thepermitto it causal connection.stand was
damages,on of and the verdicttestimony materiallybore the issue

jury dis­it not be found that theupheld,is not to be since could
Corpora­testimony making Bruton v.regarded the in their award.

304,87 N. H. 305.tion,
trial.New

All concurred.


