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sharing any . . .about losses. The contracts establish that the
jointengagedthe in inPlaintiff and Defendant were a venture which

capital supplied byof the .all was the Defendant. .. Brown
partnot repay any principal,does bind himself to of butthe does

pay chargedhimself to or be with ...bind interest The10%
exempteddo notcontracts establish that the wasDefendant from

collectingof principal.loss of his . . . ofrisk The method the 10%
interest, however, chargedwas the same in Itall contracts. was as

expense againstan the lot.”
findingsIn partview of these which for mostconsisted the of

interpretationscorrect of the the could havecontracts referee reached
no other conclusion than that inembodied his recommendation of
judgment for the defendant.

Exception overruled.
All concurred.

Merrimack,
No. 3200.7, 1941.Jan.

State v. William W. Frost & a.



230

for theKenison, Attorney-General, State.R. AssistantFrank

Dudley On, for the defendants.W.

upon ofinquiry a trial a verdict notAllen, C. whetherJ. The
if motion for shoulda such direction beguilty should be directed

uponIt anis based assumedproperlyis not one submitted.made,
onlyof aof the merits motionand seeks ascertainmentsituation

present of the case itpresented. Upon the stateto beplanned
discharge its presentin the of duties tothe trial courtcannot aid

v. 157 andinquiry. Dondero, ante,Lachance casestheanswer
onlyagreed that on a trial the factspartiesBut the havecited.

and it is toalready proved,be desirable avoidestablished would
prosecution. Ifit be futile and theif is bound to a uselessa trial

thethe trial court should advise State’s at-inquiry were whether
prosequi uponin case thea nolle the established factstorney to enter

sufficiencyonly proved, questionto the of theirones be toas the
fairly presented.guilty would be The casea ofvalidate verdict

onlyrespectin this itmay treated since raises “inconse-thus be
H.(Tirrell Johnston, 530, 532).86 N.quential of form” v.matters

answering in-for answer theinquiryThe thus modified calls before
quashed.should be The statutequiry whether the information

its constitutionalitytoalleged to is be construed beforebe violated
forth ifupon. information sets an offense the statutepassed Theis

inquiry upon the factsvalid, preliminary whether estab-and theis
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may assuming validityguilty,lished the defendants be found the
statute, depends upon inquiryof its modifiedthe construction. The

presents the ofissue construction.
infirstThe Bonded Warehouses Act was enacted 1917. Laws

change in1917, c. 182. It was without the revision ofreenacted
public byin c. InL., 1937, 1937, 90,laws P. Laws c.1926. 169.

by anyoneproviding keepsit that “who maintainswas amended and
storage goods,a for the of and ...warehouse wares merchandise

public warehouseman,”for hire a and an-shall be must obtain an
greatlynual from the s. 1. AnotherIb.,license State. amendment

76.,for 2.penaltylessens the violation. s.
passed practicalThe 1917 act in the need of uniform laws onwas

subject receipts.the of It conformswarehouse with the code now
throughout generalgenerally country purposein the inforce its and

Basically designed infacilitythe is as a ofscheme. code aid trade
commerce, accomplishes by provisionsand and it the aid its for

negotiability receiptsofthe warehouse with definite and uniform
rights security. goodsstoringand of for hire“The business is one

great importance receipts givenof and the of towarehousemen
storage goods greaton of importancebailors the have as mercantile

symbols of property they represent.the which main... In the this
except givesstatute enacts rules of the common that itlaw a

degree negotiabilityof to receipts out to the order of themade
beyond[? given bythatbailee which is common law.”bailor] the

Williston, (1st ed.),Contracts s. 1045.
act, makinglocal negotiabilityThe while receiptsof its main ob-

jective, not inis confined application receiptsto of such character.
(s.By 5) givea personit warehouseman “shall to each depositswho

property with him for storage receipta therefor, which shall be ne-
gotiable in form” and shall describe and specifiedstate various

property; “or,matters relative to uponthe request, he giveshall a
receipt, non-negotiablesimilar in form,” with the words Not Ne-
plainlygotiable appearing on its face. ofTransfer title propertyto

receipt by (s. 6)stored under a is regulatedthe act by the Sale of
(P. 166).c.L., ByGoods Act negotiablethis latter act receipta in

althoughform, non-negotiable,marked negotiableis nevertheless a
(s. 30), negotiablebut if itdocument is not in form, a transferee ac-

'rightsnoquires toadditional those of the (ss. 34).transferor 31,
If the act1937 were construed partwithout reference to the of

the Bonded Warehouses Act which it does not amend, it would seem
ifdoubtful the defendants are within its terms. In substance it
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storingofanyone engaging “goods,in the businessprovides that
in for musta warehouse hire be licensedand merchandise”wares

person “public”that a shall be a ware-annually. The recital such
superfluous meaningless designation. Ita and isseemshouseman

utilitya public obliga-shall be withthat the businessnot intended
chargeswho come for and without dis-serve all reasonabletion to

Regulation specifically prescribed,is limited to thatcrimination.
regulation designationifno the werewould be lessenedthereand

omitted.
regardedmayof be as a ware-storeroom the defendantsIf the

may regardedstorageif business be as that of atheirhouse, and
subsidiary standingnotwithstanding it ofthat haswarehouseman

cleaning,of itwith main business is aconnection theirincidental
theyarticles store are withinquestion whether thedifficultandclose

goods,meaning goods, wares and merchandise. Ifstatutory ofthe
merchandise, comprehensivelyincluding and is meantwaresclearly

it that the words wares andarticles, would seemotherincludeto
description. If, however,ofpurposenoserve usefulmerchandise

relates,of to which the act then furs andgoodskindthey signify the
tothe defendants store are not be classifiedgarments such aswinter

Belonging personalto their owners formerchandise.wares andas
usuallywear, havingfor tousually fitted an ownerspeciallyuse,

begun rarelyresumed,until use is orstored for hirewear,had some
greatlyhaving a market value less than thesale, andforintended

peculiarlyowner, they lack the mercantile character-to thevalue
subject commerce,is a of trade and as de-property whichofistics

goods and merchandise.by expressionthenoted
goods,expression of wares and merchandiseHistorically the

origin in of Inits the statute frauds. construc-to have hadappears
enoughexpression is held broad to includeof that statute thetion

intangible personalty and, jurisdictions,most of in-forms ofall
locally (Whittemore Gibbs, 24although not v.tangible personalty,
of the of Goods Act in 1923.-until the enactment Sale484, 488)H.N.

employedas in the Bondedclearly expression WarehousestheBut
Intangibles personaltymeaning. and animatea narrowerhasAct

in a personalbe stored warehouse. Otherfrom naturetheircannot
understanding excluded. Motor vehiclesbyis commonproperty

regardedgarage goods,are not as wares andin mer-stored awhen
storagewarehouse, at least when the is transientin astoredchandise

whoan auctioneer stores until theirtemporary. goodsNor isand
ordinarilyhe conducts sales re-place of business wherehissale at
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garded warehouseman,as storagea even if he makes a as well as
charge.selling
expression meaningThe is thus one of flexible and is to be construed

subject-matterto legislationwith reference the ofand context in
appears. mayit dividingwhich Whatever thebe exact line between

tangible personalty which is and is not goods,which wares and mer-
chandise, expressionas the is in byused the 1937 act considered it-
self, lightit is inyet when viewed ofthe the Bonded Warehouses Act

entirety ofan and which act part, thoughtas the 1937 is but a it is
bysuch articles as are storedthat the defendants in the manner their

is goods,business conducted are not wares and merchandise within
scope placeof the act so tothe as the in the categorydefendants of

to applies.whom the actwarehousemen
purpose beingof the to publicThe act the inadvance thewelfare

subjects of commerce, negotiabletrade and receipts toare be issued
they smoothwhen will the flow of mercantile business. When a

storagenodoes in publicbailee business which the welfare will be
served, he bringdoes not rangethus himself within ofthe a law re-

receipts.suchquiring
exceptionforThe reason the in bythe act non-negotiablewhich a

receipt is to be specially requested byissued when the bailor is to
storage specialpermit warehouse on departingterms from the

standard methods and conduct of regularthe warehouseman’s busi-
storage isThe supplementary, ancillary,ness. but not to that for

negotiable receipts given,which are and does not in and of itself
statutoryaconstitute the bailee warehouseman. It is a form of

allowed for specialbusiness the accommodation of customers, and
may engage in privilegethe warehouseman it status,as a of his but

notdoes serve to Onlyit determine the status. if he stores property
kindof a that trade and bycommerce will be subserved the issuance

negotiable receipts it,forof is he within its reach.
purposeIt is asserted a preventthat inobtains the act to fraud or

rangein storageloss the of in general, and requirementthe of a bond
pointed supportinis out of requirementthe assertion. But the is

clearly designed to aid in negotiabilitythe of receipts by guarantythe
thereby givenof credit them. While non-nego-protectsthe bond

receipts well,tiable as this fact is a derivative circumstance, and the
requirement for it purpose securityindicates no of for all kinds of
storage. designed protectIt is to all receipts byissued a warehouse-

subjectman to act,the but it does not show storage,that all whoever
bailee,the protected.shall be thus act, exceptThe provisionin its
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but little to the common-law duties andnegotiable receipts, addsfor
gonot toIt does so far as forbid allof warehousemen.liabilities
responsibility isthe financial furnishedfor hire unless bailee'sstorage

bond.by the
scope of the act as thus construed makes un-meaning andThe

aspects.of inany it its constitutionalnecessary consideration
prosecutorduty to to athe advise the entertrial court hasThe

prosequi.nolle
discharged.Case

All concurred.

Hillsborough,
3196.No.7, 1941.Jan.

DowlingLloyd Shattuck,H.v. L. Inc.


