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but little to the common-law duties andnegotiable receipts, addsfor
gonot toIt does so far as forbid allof warehousemen.liabilities
responsibility isthe financial furnishedfor hire unless bailee'sstorage

bond.by the
scope of the act as thus construed makes un-meaning andThe

aspects.of inany it its constitutionalnecessary consideration
prosecutorduty to to athe advise the entertrial court hasThe

prosequi.nolle
discharged.Case

All concurred.

Hillsborough,
3196.No.7, 1941.Jan.

DowlingLloyd Shattuck,H.v. L. Inc.
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Craig (Mr.Chretien & Craig plaintiff.orally), for the

PhinneySheehan (Mr. Phinney& orally), for the defendant.

Woodbury, J. The defendant does not contend that its motions
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grantedaand for directed verdict should have beena nonsuitfor
contributory-plaintiff’sof either theof conclusive evidencebecause

assumption of risk. Its isor of the sole contentionnegligence his
anyincompetentno that it wasrecord contains evidencethat the

validity upondependsof this contentionnegligent. The theway
by plaintifftestimony two called theadmissibility of of witnessesthe

objectionby court, over the defendant’spermitted thewerewho
testify experts.exception,its to as The substancesubject toand

testimony shoring improperly designedthat the wasof wastheir
provided by for itsmaterial the defendant constructionthat theand

strength.ininadequateininsufficient amount andbothwas
inadmissibility opinion evidence,of under the liberal ruleThe

uponofstate, depend uponnot the nature the issuein doesforce this
(Davis Railroad, 467; Higginsv. N. H.bears, 75that evidencewhich

H.312; Corporation, 402)Goldstein v. 86 N.Carroll, N. H.v. 86
presidingin ofnot,or the sound discretion theupon whetherbut

juryprobablywill aid the in theirof that naturejustice, evidence
12,Railroad,v. 89 N. H. 20 and casesfor truth. Carbonethesearch

expertan mayof a witness offered asquestion whetherThecited.
to sound ofthe discretion thetestify is also one addressedas such

studywitness, by orIt whether or not the eitheriscourt below.
knowledge(Ricard Co., 31),v. Insurance 87 N. H. hasexperience

testimony superiorso of insubject-matter his to that menofon the
concerning probablywill the triersit that his views assistgeneral

165, 169; Ford,H. v.Company, 89 N. Ford 89Emery v.of fact.
Wasserman, ante, 164.cited; Weiss v.292, 297,H. and casesN.

shoringproper ofadmit that the methodfor the defendantCounsel
testimonysubject experts,the of but contend thata fora ditch is fit

byby plaintiff experts permittedas andthe theofferedthe witnesses
qualified.nottestifyto as such werecourt

they out thatrespect pointof these witnesses heto the firstWith
ditch,in he had neverplaintiffwith the the thatawas fellow-laborer

(in illiterate),engineering fact he was that heeducationanyhad
conditions similar to those en-only underonce beforehad worked

occurred, and that hisin ditch where the cave-inthecountered
shoring present job,working upon before the whereinexperience

charge operation, onlyhad as one ofof that beenin directhe was
a con-supervision of foreman. Thesehelpers under theseveral

testimonyweight given to the of thistoaffect besiderations the
whichgo questionfundamental isthey not to thedowitness but

shoring sufficiently superior toknowledge was thehis ofwhether
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generalknowledge subject personson inthe of to make his ofviews
jury. testimony years experi-to the His that he had hadvalue five

working upon shoringin places,ence in various sometimes under
substantially similar Hampton,conditions to those encountered at

provides amply rulingan forsufficient basis the court’s that he was
expertqualified speak having knowledge.to as one

plaintiff’sadmitsThe defendant that the second witness was
qualified speak expert shoringto as ditches,an on but contends that

testimony record,his should have been stricken from first,the be-
shoring dugincause he had never constructed in sand,ditches beach

plaintiff second,the one in which injured,as was the was hebecause
opinionhis shoringbased that the defendant’s method of was de-

upononly comparisona possiblefective between it and the safest
method, and, third, shoring bybecause the method said him beto
proper, he method, standard,later admitted to be the as far as he

onlyknew, cityin the of Manchester.
ground objectionThe defendant’s testimonyfirst for to the of this

by testimonywitness is met his he super-that had more than once
shoringthe dug “runningvised of inditches similarsand” to beach

though actuallysand even he had atworked a beach. Thenever
ground objection bysecond for is testimonymet the of this witness

bythat the method said him to be the safest properwas also “the
only wayand to do groundit.” The isthird also without merit.
questionThe is not generalwhat method constructionof conforms to

safetyof reasonablystandards but what method is safe. Frear v.
Company, 83 N. H. by64. If the said themethod witness to be the
“safest, proper onlythe way it,”and to isdo shown to be standard

localityin one maybut the testimonyforce of the affected,witness’ be
competencybut his an expertas is not. The defendant’s further

argument testimonythat the mayof this witness have induced
jury to apply higherthe a standard of care to the defendant’s acts

imposed bythan nothingthat the law comes to thebecause court
the injury charge legalinstructed his properas to the tostandard

applied bybe them.
From itthis follows in competentthat there is the record evidence

non-delegable duty providethat the defendant infailed his to the
plaintiff reasonablywith a placesafe in which to work. v.Maltais
Concord, N. H. consequence86 211. In the defendant’s motions

afor nonsuit and for a properlydirected verdict were denied.
objected excepted byThe defendant ofand to the use one the

plaintiff’s expert ofphotographswitnesses of taken the ditch after
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case,in the a for certaincave-in, which were exhibits as basisthe
shoring.inadequacywhich as to the of thehe drewconclusions

the of the timbers used andObviously photographsthe showed size
by himthem,of and the fact that an outside brace saidthe number

safety not The record dis-for reasonable was used.to be essential
byonly photographsare of thethat the uses made thecloses these

usinganyto in his soexpert. are unable see error them.We
planksof drivenshoringThe of the ditch consisted of two rows

They apartvertically along of the ditch. were heldeach sidedown
when aof The cave-in occurredby systema transverse braces.

thereby per-large in the middle of the ditch was removedstone
against itmitting large resting and alsostone,another beside and

planks, fall into ditch. The move-vertical to inward thetheunder
throughinpermitted sand to flow behind itof this second stonement

weakeningshoring an entireaperture which it left the thusthe below
appeared upright planksof it so that it fell over. It that thesection

ofalong place pointinto to the refusalthe ditch had been drivenall
sledge whichpounda hammer and that those werefourteenwith

faras asstone which rolled into the ditch had been drivenover the
onto it.possible

aan instrument known asplaintiffThe introduced evidence that
weighed ninety pounds, operatedand wasmaul, seventy-five towhich

ordinarily shoring planksmen,of toby a crew three was used drive
sledge.. thisdeeperit would drive than a To evidencethat themand

liabilityobjected ground findingon a of itsthe thatthe defendant
afindinga that a maul instead ofpredicated uponnot becould

sledge objectionshould used. Its was overruledhammer have been
excepted.itand

that someexceptionThis is merit. There was evidencewithout
shoring collapsedof hadupright planksthe in section whichof the

of and that this condi-not driven to the bottom the excavationbeen
given thispart of it unsafe. The reason for wasrendered thattion

depth if, uponto and dis-shoring planksif are not driven fullthat
ditch,point,at sand start to flow into the itsone shouldturbance

of belowspread laterally along the the ditchflow would bottom
large if allshoring thereby undermining it,of whereasa sectionthe

home, point,at such asshoring planks are driven disturbance one
by stone, permittedhaveremoval of the wouldoccasioned thewas

localizingtherebythe the cave-inonly a little sand to flow into ditch
place.smallbut oneto

■ althoughforegoing thejuryFrom the the could have found that
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they been,planks driven, directlyas shouldwere have onto stone,the
and that a maul would been no purposehave more effective for that

sledge used,than the hammer was stillwhich the cause of the cave-in
engulfed plaintiff plankswas the towhich the failure drive home the

stone, planks, althoughbeside the and that these driven to refusal
sledge,with the should have been and could have been driven to

proper depth greaterwith a tool driving power.maul since that has
concerningThus the maulevidence the is admissible. This result

changed testimonybyis not the of one of plaintiff’s expertsthe to
in opinionthe effect that his failure to use a maul made no difference,

because, in evidence, opinionthe of the otherface his could be
disregarded.

rulings permitting plumbersofThe the court one of the who worked
testify planksin the ditch to of in partthat some the the of it which

collapsedid not to thewere not driven down bottom of the excava­
tion, testify complainedand to that he of this condition to work­the

charge shoring operationsman in of were not erroneous. The evi­
along planksthat alldence the ditch there were which had not been
depthto tendency provedriven full has tosome that ofsome the

partinplanks of ditch inthe the which caved had not properlybeen
questiondriven down. The is one of forremoteness the discretion

presiding justice.of the How­son Company, 200,v. 87 N. H. 208;
Railroad,Hackett v. N. 514,89 H. 519. The evidence that this

ofcomplained shoringwitness the condition of properlythe was
proof employer’s duty provideadmitted. of an toWhile breach of a

working place for employees requiresafe his notdoes evidence that
employer knowledge work-placethe had actual that the provided

by him was unsafe, knowledgeevidence that had suchhe is admis­
investigationsible since it to atends indicate need for and repair,

knowledge byand of such employee chargeddefects an with the
maintainingduty work-placeof a knowledgesafe is the of the em­

ployer. Railroad, 12, 15,Carbonev. N. H.89 and cited.cases
argumentIn his to jury plaintiffthe forcounsel the said “Assum-

ing, Gentlemen, assuming that this man was not in accident,that—
earninghis capacity decreased,then would not have been it,would
a periodfor of and a half years, assumingone had nohe other—

pointaccident after that?” At this counsel for the defendant ob-
jected, objectionhis excepted,was overruled and he and counsel for

plaintiff yearthe continued: “—or one and three Hemonths. was
$20getting assuming $20a week. Now had gotthat he worked and

a from accident, wagesweek the time of the losshis of was nearly
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gotworked the andthat he had after accident$1300, assuming—
capacity.”good earninga Counsel for the defendant$20 a week with

of noimproper damages;element evidence toagain objected “as an
excepted.objectionhis was overruled and heit,”support but

example inargumentfar the constituted an arithmeticIn so as
argumentdamages properlythe wasjury computethe how toto show

Blood, N. H. for the de-(Roussin 391),v. but counsel90allowed
inimproperis there is the recordthat it becausecontendsfendant

employmentplaintiff found atthat the could haveno evidence
week, or if he could have found it that he wouldtwenty perdollars

byduring incapacitated hisit,at the time he wasworkedhave
injuries.

notor could have done had he beenplaintiff wouldtheWhat
testimony.subject positiveof andinjured be the direct Itcannot

concerning plaintiff’s characterfrom evidence thebemust inferred
ability injured,to find it he wascapacity for work and his beforeand

pertinentof andlightin the economic other conditionsconsidered
to ofUpon the evidence be considered hereafter thethereafter.

injuryat and before the of his it was notemployment timeplaintiff’s
urge juryuponfor to the that he would havegoing too far counsel

earn, able toinjured,to had he not been what he wascontinued
jury say notIt for to or itthat time. was the whetherearn before

andprobable than not that he would have done so tomorewas
accordingly.damagesassess

objectionplaintiff argued,the also over the andforCounsel
plain-exception defendant, that theof counsel for thesubject to the

during following“totally year quarteradisabled” the andtiff was
plaintiff’stheof the of the ofinjury.his In view evidence seriousness

many hethe evidence that for months thereafter suf-injury and of
himself, and inhe or otherwise exerted viewpain when walkedfered

trainingby education, orof that he was fittedof the lack evidence
anything (seeto manual labor Duhaime v.ability do butnatural

sayCo., 307, 309), cannot that counsel over-86 N. H. weInsurance
characterizingadvocacy inlegitimateof thestepped the bounds

disability.onecondition as of totalplaintiff’s
grantto itsexcepted to the refusal of the courtdefendantThe

asrequests for instructions follows:
DowlingMr.no work was available for“22. is thatThere evidence

showingof thatJuly In absence evidence Mr.4,after 1937. the
moneyby he earnedDowling joba available which could havehad

you may not includeSeptember 8, 1938,July 5, 1937, andbetween
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wages period though Dowlingof physically-loss for that Mr.even was
disabled.

Dowling damagefind Mr.you verdict,23. If is entitled to a his
wagesof ofperiodas a result of loss is limited to from datethe the

11, 4,accident, 1937, project closed, Julythe June to the date the
September 1938,8, upon plaintiff1938.” was the which thedate

injury.work after hisresumed
mayrequests uponThese are that bepropositionbased the there

recoveryno of wagesfor loss unless in thethere is record concrete
plaintiff, injured,evidence that the if he had not both wouldbeen

period disability.and could have duringworked the of his No cases
support pro-have been cited to us and know ofwe none which this

position. of onauthority point surprisingDearth this notis because
hypothetical questionit is obvious that the aemploymentof what

plaintiff injuredwould have had if he had be thenot been cannot
subject of testimony. appearsconcrete ofabove,As the amount

plaintiffwork willing oppor-the would have been to do and what
employment duringtunities for have towould been available him the

period disabilityhisof not injuredhad he been can be determined
only by drawing past historyhis of andemploymentinferences from
by prevalentconsidering during hiseconomic conditions the time
disability lasted.

inThe evidence the bar plaintiffcase at is that had worked asthe
stage yearsa or injury. Then,hand until ten whentwelve before his

employmentsuch available,ceased to inemploymentbe he obtained
twenty-twoa textile mill millperat closeddollars week. After that

in regularno employment only1935 he had hadbut worked with
interruptionsbrief as a for employerslaborer various until he went

Companyto work for the Shattuck in forMay”“sometime 1937 a
wage of twenty perdollars practicallyweek. From ofthis evidence

past employment jury mightcontinuous as a properlylaborer the
plaintiff,infer injured,that the had he not been would beenhave

willing diligence duringto work with similar in capacitythe same
period disability. they prob-the of his From it might also theinfer

of his weekly wages they mayable amount on alsoquestionbut this
knowledge.use their own Moran v. N.Railway, 74 H. 500. As

to opportunities employment duringthe for periodas a laborer the
plaintiff’s juryof disability maythe use knowl-the also their own

edge. They, in common general, knowledgewith men in have of the
availability employmentof induring periodat manual thelabor that
vicinity plaintiff’sof the testimonyand their own homes and direct
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requestsnosubject afford them material aid. Theon that could
properly denied.were

though requestsitscontends, however, that evenThe defendant
theylaw,of still were sufficientstatements thewere not accurate

Railroad, 350, imposeN. H. toof Burke v. 82doctrineunder the
duty give completeto full instructionsa more andupon the court

by short,inpoint suggested them, that theuponhe thethan did
charge requested permits raisingto theexception to the failure as

sufficiency given.question of of the instructionsof the theat this time
authorityiscase cited not anis without merit. TheThis contention

argued.propositionfor the
respectof court counsel withthat the duties andThat case holds

request tojury reciprocalare and that ato theto instructions
requestingerroneous, upon pointa which thethoughcharge, even

dutyimposes upon pre-a theis to have consideredparty entitled
specifically notsiding justice charge upon point.to that It does

exceptionno valid lies to thewhich hold thatoverrule the cases
requestgrant an erroneous for instruction.of the court torefusal
respect cases of this(p. 362),Burke the court with toIn the case
holdingsay: excep-“In that anto our casessort,latter was careful

give requested and incorrect instruction mustto totion a refusal a.
subject,judges gave upon. . . instructions theoverruled the otherbe

is,theythat did not do so. That it notappearor it does not does
judge perform dutytoanyin of that the failed theappear them

subject presented.upon themoved. He instructedwhereto he was
moving party’s requestsbecause theexceptionsThe were overruled

presentation subject ignoredof the was nothiserroneous andwere
question the of instructionsIf to correctnessby the court. he desires

except thereto, as incircumstances, he should thegiven suchunder
given entirely on the court’s initiative.”of instructionscase

ignore questionPresiding not thethe at the Justice didIn case bar
jurycapacity to told the that onedamages for of earn. Heof loss

might if hedamage plaintiff recover,of the of which theelements
injury.”“wages bylost reason of theall,at wascould recover the

Inwent,as actions of tortThis so far it was correct.instruction
capacityfor of toinjuries damages are losspersonal recoverablefor

in381), and,N. H. similar to(Sanders Railroad,v. 77 casesearn
plaintiffin it the suffered a totalappearsone thatthe at bar which

extending period time,a of his loss ofovercapacityloss of to earn
wagesof the which hebyto be the amountcapacity is measured

disability had notperiod of his heduring thewould have earned
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injured. thoughtIf for that a fullbeen counsel the moredefendant
damageofcomplete explanation juryto the this element ofand was

necessary charge givenexceptedhe should have to the as and thus
allegedofpermitted the the error at the when it wascorrection time

grantmade. His to the hisexception requests,the refusal of court to
realityin an jury,which were motions to withdraw issue from the

sufficiencythe attention to ofdirected court’s the the evidence to
any earningrecovery capacity,substantial at for loss ofwarrant all

adequacy upon damage.not to of ofthe what was said that element
in Orrill, 226, 229,The remarks of this court Carr v. 86 N. H. inare

point. said, citing case, reciprocalIt is Burkethere the that “the
of .duties court and counsel . . that held todemand counsel be be

they protestif notsatisfied do instruction insufficient. Anthe as
upon ordinarilyoferror trial correctible its commission is waived

diligence seekingdoes not inpartyif the offended then use reasonable
Therebythe correction. fairness in of trial is se-avoidance a new

impairmentwithout of ofcured the fairness the trial had.”
sayThe verdict in this case is we it is ex-large, but cannot that

plaintiff’s hospitalas a of law.cessive matter The medical and bills
$900.to overamounted The discloses that for over an hourevidence

in partly leg,after the cave-in he stood onditch,the a underbroken
awaitingmass ofa sand and timbers thatrescue,while and while

excruciating physical great anguishthere he suffered pain and mental
of (it eight deepborne the fear that the ditch to atwas ten feet that

point), would cave in further orand either crush him.suffocate He
operated upon fragmenttwice. operationwas At the second ofone

to bybone was attached the means of pin.other a metal He was
in hospital weeks,a forconfined twelve for much of im-that time
in applied leg bymovable bed with tension his broken means ofto

pin throughmetal inanother driven a heel,bone the all of which was
very painful. appearedIt also painhethat suffered considerable

discharge hospital recovery, althoughhis from theafter and that his
good, completewould not yearsbe until months or after theeven

Considering accuratelythe impossibility measuringtrial. of the
compensation to physical painbe awarded for and andmental
suffering the mustorder be

Judgment on verdict.the

All concurred.


