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stepsthe was aware of thetenant. He condition of the from the time
tenancy pregnantthe and plaintiffcommenced the was when she

tenant, althoughThe husband, remedyfell. her took tono care
dangerousa apparentsituation after it was that it was uncertain

orwhether when the defendant would do so. Under the admitted
neglecthis tofacts take action was unreasonable of law,as matter

precludes plaintiff recovery.and the from

Exception overruled.

Branch, onJ., dissented of liability:the issue tort the others con-
curred.

Hillsborough,
No. 3203.4,Feb. 1941.

RaymondB. Stowe,Theresa Adm’x v. Hartford.

Harold D. Foss, Adm’r v. Same.

(Mr.Devine & orally), plaintiffTobin Tobin for the Stowe.
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(Mr. Phinney plaintiffforPhinney orally), the Foss.&Sheehan

(Mr. orally), forMcLane, Davis & Carleton Carleton the defendant.

employed publicwere on a worksMarble, J. Both the decedents
in the of theof Massabesic town Auburn. Onproject east Lake

they ridingin which with othermorning of accident the truck werethe
They proceededdown. then to walkto their work brokelaborers

keeping right-handonproject,the location of the theeasterly toward
thoroughfaremain be-highway, which was the cementof theside

mercury twenty-registeredThePortsmouth.Manchester andtween
Theyzero, earlaps.both weredegrees and men worebelowtwo

numberingof thirty.of the line laborers aboutwalking at the rear
driving Epping. The wind-was eastward towardThe defendant

onlywith ice and he couldhis had become coated seeof truckshield
stoppedby wiper,mechanical which hethrough spacethe cleared the

or ofpointa about two three miles west theusing he reachedwhen
right-handwiperno attached toThere was theof the accident.scene

hisHence view near at hand and to theof the windshield.section
exceedinglyright restricted.was

Corner, so he atcalled,curve near Lewis’ sawAs rounded thehe
greattofeet the east “a number”of or four hundredthreea distance

along“walking right-handin lane” and “scattered sometheof men
any-heof frosted windshield “couldn’t seeBecause thedistance.”

fifty seventy-five away”or on histo feetbody happened bethat
thought men,saw all the but there isthat heright. He stated he

parton thata belief his the scatterednothing to indicate reasonable
invisibility.ofpointto thedid not extend westwardline

observing the scattered line soundanynot at time afterHe did
twenty-fiveor antwentyof miles hour.speedhorn or diminish hishis

passingthe ofpurposeto the left forthat as he turnedHe testified
bumps;” that he on forof him “felt some drovemen ahead hethe

gotstopped truck,and then and out of the andhundred feetabout a
pre-ofto the accident but wasgoto back the scenehe startedthat

doing by he thatsome of the workmen. Later learnedfrom sovented
Woodbury.Foss, and a man namedStowe,threehad struckhe men—

heedless inattention toargue that the defendant’splaintiffsThe
negligence a of law.as matterdangers of the constitutedthe situation

plaintiffsnot entitle toview, however,of this would theAcceptance
contributoryof the decedents’verdicts, since the issuedirected

Granz,clearly jury. Murphyfor v. ante 244. Thenegligence was the
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Yurchus,of 108,Prescott v. 86 N. H. and thecase other cases there
plaintiffs inpoint.are not in those allconsidered The actions were

questionnooccupants car,of the defendant Yurchus’ and of their
contributory Cases,fault was raised. 428 Briefs & 3.

that theEvidence decedents knew that automobile wereradiators
steaming morning likelythat toand that windshields were become

contributory negligence.was on offrosted admissible the issue The
readilysopedestriansdecedents realized of course that could not be

anthrough icy windshield, judgedseen and their conduct was to be
lightin ofthe that realization.

contributory negligence PresidingOn the ofissue the Justice
juryinstructed the as follows:

plaintiff“A guiltycannot ofrecover whose intestate was contribu-
tory negligence. Accordingly, Harveyconsider E. orwhether Stowe
George E. Foss tofailed exercise due or for ownreasonable care his
safety. they theyConsider where in highway;were the the attention
gave to traffic from rear,the all ofand other details their conduct.

considering“In contributory negligence plaintiffs’the of the
them, youintestates and each of may take into account that the

had,defendant not his control,own locomotion to but that of the
operating.hetruck was then

plaintiffs’“The dutyintestates aowed to use reasonable care
for safety, youtheir own if plaintiffs’and find the intestates did
not use such care and that such lack of orcare caused contributed

accident, chargeto cause the I youthen as a ofmatter law that
plaintiffsof theneither can recover.”

plaintiffs requestedThe the court to juryinstruct the that a
pedestrian “is anyentitled to make any partreasonable use of of

highway”the and that there is “no requiresof anyrule law that
person facingto walk traffic.” requests subjectThese were denied

exception.to
of engagedOne workmen publicthe on projectthe works testified:

supposed“We were to on side;walk the left I knew that before we
working for WPA;were the I knew for longthat a .time. . . We
that; supposedknow we ain’t getwhen out,we we ain’t supposed

to onwalk the left—-to walk on the of road,left the supposednot
to on right; youwalk the supposedare walkto on the left.”

Although plaintiffs’the motion to testimonystrike this from
record granted,the was defendant’s counsel referred to it in his

argument jury.to the partThat of argument relatingthe to the
dutydecedent’s to walk facing traffic aswas follows:
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talking contributory negligence, gentlemen,you about“When are
cases; you gentlemeninvery muchappealit deathI know doesn’t

istrue, fact,of us. But it it is a itno than the rest isdifferentare
person goingif in oursense, that a is to walklaw, it is commonand

young who allthey dutyowe the man washighways, some —as
that didn'ton stand made some remark hethe witnessconfused

inrule,a he had itrule—that there was butknow about a WPA
long sense, gentlemen,It a of commontime. is rulehead for ahis

your eyesyou hear,so cannot and areup,bundledyouwhen are
lookingthey not turned around andyour head,of and arein front

sense, you facing yousotraffic,that walkbackward, it is common
throughyou, getthan into acomingis on to rather outcan see what

is coming from behind. Gen-not take care as to whathighway, and
this case.”is true intlemen, that

itMcCarthy Souther, 29, 34,N. H. is said:v. 83ofIn the case
applicable tospecific instructions which arerequests for“Proper

languagein some form of unlessgrantedshould bethe evidence
obviously implied from of theto be the restareinstructionsthe

must in somegeneral instructions cover themwhethercharge, and
ofsituation theby the circumstances anddeterminedmeasure be

v. H.Bentley, 89 N. 533.See Nickersonparticular case.”
incounsel was a circumstance theargument ofThe defendant’s

above-quoted requests peculiarlythepresent which madecase
argument plaintiffsthat thein of that we believepertinent, viewand

is nojury definitely thatto the informed therehavewere entitled
right-handwalking onagainst the sidelegal prohibitionspecific

any partentitled to walk in ofpedestrianthat a isandroad,of the
regard rightswith for thehe if he does so duehighway choosesthe

safety.care for ownreasonable hisand exercisesof other travelers
Granz, ante 244.Murphy v.

requests not thefirst of does state law withthe theThe fact that
“Slight destroynotaccuracy unimportant. flaws doismeticulous

brings torequest”of which the attentionintegrity ageneralthe
fairly required.issubject on instruction Smitha whichof the court

cited.36, 39,H. and casesHooper, 89 N.v.
considered,notexceptions have been since theremainingThe

may not hereafter bethereby presented raised. Thequestions
set aside.verdicts are

New trials.

All concurred.


