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Langdell (Mr. Langdell orally),&Wyman, Starr, Booth, Wadleigh
plaintiff.for the

(Mr. orally), for theMcLane, Davis & Carleton defendant.Carleton

deny stairsWoodbury, not that theThe defendant doesJ.
plaintiff is from re-that barreddefective, but contends thewere

the hadcovery are, first, that defendantfor four reasons. These
dutynostairway withcontrol of the and so was undernot retained

ofplaintiff, in considerationrespect it, second,to that since the
agreed premises in a conditionrental, to take thea reduced had

fromdangerous he “absolved the defendantwhich he knew was
resulting condition,” third, thatliability injuriesfor from such

risk, fourth, that evidenceplaintiffthe had the and theassumed
contributoryguiltyconclusively plaintiff ofestablishes that the was

negligence.
to the effect that he was underdefendant’s first contentionThe

duty stairway not retainedrespectno with to the because he had
plain-primarily upon that theit in his control is based the evidence

tenements,of theonly occupant anyof the and so wastiff was the
stairs, upon theonly having any occasion to use the andperson

plaintiff customarily door atthat the bolted the outsideevidence
could,he to said that hethe foot of the stairs when went bed and

he wished.chosen,had that outside door wheneverhe have bolted
plaintiff in controlthat was fullThis evidence fails to indicate the

building. thatof the in evidence establishesall tenements the The
onlyfrom the the roomsof his he rented defendantat the time fall

livedactually the that no one else thenin he lived and factwhich
anybuilding give any right occupyto or controlnot himin the did
theThey in the control ofof the vacant tenements. remained

in controlplaintiffbe found that the wasNeither can itdefendant.
inonlyhe controlled the toilet facilitiesof all the tenements because

unlikely foundbuilding. may anyoneit be that could bethe While
runningplacein towillingbe to live a without accesswho would

it ispersons might found,be and alsowater, possibleit is that such
defendant, previousas done on a occasionpossible that the he had

arrangementhereafter, could have worked out someappearas will
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buildinginwhereby tenants the could use the facilities in theother
Furthermore, theplaintiff’s tenement. evidence that the defendant

attempts totimes made unsuccessfulat various rent vacant tene-
persons plaintiffto indicates he not consider thements other that did

buildingpart livingbe in sole control of the entire of the forto used
purposes. changed byThe situation is not the evidence that the
plaintiff door hebolted the outside because testified that he did so
only only occupant anyhe was the of of thebecause tenements and

on upperwould not have done so had others lived the floors of the
building. injury plaintiffThe offact that at the time his the was the
only actually living building giveintenant the did not him full

of leadingcontrol stairs to Theythe his and the other tenements.
part premisesawere of the which the furnisheddefendant for the

mightgeneral use suchof tenants as he have and so he was under a
duty ordinary keep reasonablyto use care to them in safe condition

any “mightfor use to contemplated.”which be found be Saad v.
Papageorge, 296;N. H. 294, Beckwith,82 Gobrechtv. 82 N. H. 415.

supportThe in of arguedefendant his second contention does not
dutyhe was no plaintiffthat under toward the with respect to the

plaintiff bystairs but asserts that the his conduct had himrelieved
duty.of that any explicit agreementThere is no wherebyevidence of

plaintiffthe undertook to liabilityexonerate the defendant from in
injuredcase he should as ofbe a result the defective condition of the

stairway, agreementbut the defendant seeks to infer such an from
dealingsthe of plaintiff.evidence his with This evidence thatis

during 1934, 1935, part 1936,and of Bucio rentedone the tenement
plaintiffin which during yearsthe later lived thatand those the

plaintiff in havinglived in building,another tenement the access
to the toilet infacilities Bucio’s tenement an arrangementunder
negotiated by Earlythe in 1936, plaintiffdefendant. both the and

building.Bucio moved out plaintiffof the sixSome months later the
again,moved back in formerlythis time into the rooms occupied by

Bucio, upon strengththe of the topromise repair.defendant’s But,
in the of plaintiff,words the me,“Mr. Shaka fooled he told me the
place all placefixed. . . . He told fixed,me the nice and and I moved
back, thingand I knew, placethe first I find the waythe as itsame
was before.” plaintiffAs a result the complained, and, quoteto
again from his testimony, defendant, “I going move;told the am to

'No, goinghe said I am place, you payto fix the and me four asand
”long fix, you payas I don’t plaintiff agreedme Thethree.’ to this

defendant, having repairsand the not any upmade to the time of the
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only threeplaintiff up to that time dollarsreceived from theaccident,
month rent.per

agreed not toplaintiffthethis evidence indicates thatWhile
agreementto hisupfailure livespitein of the defendant’s tomove

fairly that in additionif, construed,it it showsrepair, is doubtfulto
personal injuriesforego any right of foragreed to actionplaintiffthe

him failure toby of defendant’smight to reason thewhich accrue
stairway reasonablyin safe and suitablecommonmaintain the

may to thisbe,this the whole answerBut howevercondition.
mayin our oneis to be found rule thatof the defendantcontention

consequences thefrom of futurehimself thebynot contract relieve
ordinaryduty to exercise care.of his common-lawnon-performance

450; 475,84 N. H.Railroad,N. H. v.Company,v. 79 WessmanConn
cited.478, 479 and cases

plaintiffto that thethird contention the effectThe defendant’s
inupon of this courtopinionthethe risk is basedhad assumed

plaintiffN. H. 402. In that case the86Corporation,v.Goldstein
injuriesseeking which she sustained whencompensation forwas

bowlingleadingflighta of stairs to the defendant’sdownshe fell
citing Kruger Company, 290,v. 84 N. H. 295held,alleys, and we

fell as of1, 7,H. that since she a resultErrol,v. 86 N.and Vidal
knowledgehad and another ofof which sheencountering a hazard

assumptionof the of the riskignorant the doctrineshe waswhich
recovery. From thisher the de-to defeatnot be invokedcould

assumptionof theargues held that the doctrinethat we havefendant
injuries broughtpersonalof tort forapplicableis in actionsriskof the

argument isagainst The fallacious. Wehis landlord.by tenanta
assumption of the riskdoctrine of therepeatedly held that thehave

by against hisemployeeanactionsto common-lawis confined
117,86 N. H.1; Couture,H. v.Errol, N. Ghilain(Vidal v. 86master

216),Company,v. 89 N. H. andcited,120, and cases Williamson
uponany doubt thatin the case to castnot intend Goldsteinwe did

argument thatdisposedwe of theholding. In citedthe case last
notby saying that she had donehad assumed the riskplaintiffthe

disposed argument, we domight have of that asas wellso wewhen
applicationno in of the sortby saying it has cases herethathere,

consideration.under
contributory negligenceplaintiff’s remainsquestion of theThe

during ofperiodsthat the two hisappearsItconsidered.to be
manygreatover the stairs a timestenancy plaintiff had beenthe

ofof the nature their defects. Never-fullyhe awarethat wasand
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at grope waytheless the of toattemptingtime fall he was hishis
in pitchdown them ondarkness. Somewhat similar conduct the

part plaintiffthe Dumas,of in of Heidenreich 88 N. H. 453,the case v.
to be negligent readilywe held a of that case isas matter law but

distinguishable In plaintiff openedfrom it anthis one. the un-
door in of diningmarked the a in which he waskitchen restaurant

steppedand into complete impressiondarkness beyond, under the
that he was entering openedtoilet. had athe Instead he door
leading to the consequencecellar in down stairs.and he fell He
had been to in before,never the toilet this he had notrestaurant

anyoneasked was, simplywhere it he that the toiletassumed was
thought gowhere he it was because he other diners intohad seen

kitchen, thought purpose toilet,the he the to thegoingfor of and
stepped feelingso throughhe into or in-a door darkness without

quiring light.for a
In the case at plaintiffbar knew all the locationthe about and

of longcondition the he was use themcompelledstairs and to as
ingress egress.as lived ofhe where he He had no ordid. other means

blindly venturingWhen he started stairsdown the he was not into
unknown attempting dangersthe but was to of whichcircumvent

To voluntarily risk,he knew. be asure he encountered known but
or not, negligentwhether the circumstances,under all it was for

him (Kambourto have Railroad, 33,done so v. N. H. 4977 and
cited; Hospital,cases Owenv. in497), presénts opinion82 N. H. our

question of jury.a fact for the
suggestsThe defendant further that the ofwe overrule cases

Beckwith, 415;Gobrechtv. Kessler,82 N. H. v. 86 N. H.Berthiaume
305, Douglasand v. N. H.Hollis, 578,86 now hold that aand land­

duty respectlord’s to his passagewaystenants with to common is
if theyfulfilled he inmaintains them the condition in which were

tenancy began.at the time when the hasquestion fullyThis been
in yearsconsidered inrecent the cases We see nocited above.

reason theyeither to doubt resultthe correctness of the which
to recapitulate reasoningreach or uponthe which that result is

based.
In accordance agreementwith the of there mustpartiesthe be

plaintiff.theJudgment for

All concurred.


