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UptonM. I. Duncan and Robert W.Stark,John Laurence {Mr.
plaintiff.Duncan for theorally),

Piper orally), for theDemond, Sulloway, Piper & Jones {Mr.
defendant.

employerBy of the an hasAllen, C. J. common law Statethe
required asduty of and materials facilitiesthe care to see that tools

Towards thosedoingin furnished.the work shall be suitable when
using aduty furnish and maintain sufficientthe facilities a exists to
supply of if ones become unsuitable fromsuitable ones. But suitable

work, employer dutyno ofprogresstheir in of the hasuse the the
inspection, rejection in absence of actual ofand none of the notice

facility completed forsubject exceptionto of aunsuitableness, the
and of atheorythe of fellow-serviceworkman’s use. Under the

of facilities from those furn-service,workman’s for useown selection
rejection,ished an of involves andis incident the work. Selection

mayrejection may unsuitability. onof Hence there bebe because
employer’s responsibilityhand the forunsuitable facilities without

supplythey supplied,use if first if a sufficienttheir were suitable when
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directingones if no ifmaintained, action,of suitable is he takes care
competentengage workmen, systemis to if aused and reasonable

of among workmen isand division the work the established. It
partbeing employee’sa and incident of the towork select from the
furnished, employer duty him;facilities the has no to forselect and
byselection a fellow-servant is one of Thisfellow-service. statement

authority.of law accords with well Frame Hous­the established v.
375, cited;ton, McIntyre McIntyre,78 N. H. and cases v. N.86 H.

479; Kimball, H.Martin v. 90 N. 91.
duty toThe defendant here owed the furnish a sufficient and suit-

supply planks for erection of plaintiff’s staging.able the theof The
essential is to dutyissue whether the evidence tended show that the

discharged.not staging partwas The of the a oferection was the
plaintiff’s opportunity plankIf hework. had reasonable to select a

amplefrom ofsupply ones,an suitable the defendant owed him no
toduty supplied keptsee that all dutywere suitable. The of care

onlyto stagingfurnish suitable for projectmaterial the construction
existed, dutybut the to ofplaintiffthe suitable ofmaintenance the
supply dischargedwas ifthereafter there on handwas whenever

for quantityneeded his use a ofsufficient fit material for byselection
him.

plaintiff’sThe claim is that the defendant was at fault in furnishing
plank.the defective But noproducedhe evidence to show that the

supply planks premisesof at the when he was hurt notdid contain a
qualitysufficient number of suitable for all use for which there was

at anyoccasion the time. Nor plankwas there evidence that were
brought premises.defective when to the findingA to such effect

conjectural.would be It appear plankdid not when the defective
by plaintiffused the was premises,received at the itand was not

reasonably to be beingfound that the defect had existed before thus
far plankreceived. So as theappears, may have inbeen one the

shipmentfirst premises mayatreceived the and inthen have been
good findingA coatingcondition. that either the or thedefect over
it forhad existed more than or planksix weeks that the had been at

premisesthe for time, unsupported assumption.less anwould be
proofThe burden of on plaintiffrested the to dutyshow a breach of

on part. proper performancethe defendant’s “If the of the work . . .
required helpersthat who strikecould left-handed blows should be
employed for service,and at inhand the absence of toevidence the
contrary it must presumed reasonablybe that a sufficient number
of such workmen employedwere so for required.”use when Hilton
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dutyof117, breach116,73 N. H. 118. So here the isRailroad,v.
lacking coatingthat theis the defect andshown,not since evidence

duringdevelop of the work on the con-not and the coursedid arise
plaintiff engaged.project in which the wasstruction

toplaintiff’s opportunityof selectUpon subsidiarythe issue the
testimony appearshis Thisuse,for his decisive.planka suitable

you gofor to“Q. practiceSo that was topart: theis its material
plank?. . . ... A.four, pickor . . out a .pile of three andthe

you toQ. you opportunity started build thisAnd had an whenYes.
A.any planksof or four that were there?to one threescaffold take

you jobfor this one ofQ. plankthe that selected wasSir. AndYes,
Q. part. . as ofplanks?or A. . You realizedfour Yes.these three

forcarpenter important youit toas a that wasyour experience
right Sure,all on? A. we didn’tto workplanka that wasselect

youpile planksQ. you to this of hada chance. So when wenttake
right?it A. I at it.to if was all lookedplankthe seeto examine

pickme, yes. Q. anyYou could one of thoserightall tolookedIt
pick picking.them? There wasn’t muchA. You couldplanks?

Q. choice,your pickingYou hadThey all covered with cement.were
Q. you plankyou A. If wanted moreplank wanted. Yes.whatever

to ask the toany time, youall had do was to foremanpick from atto
Q. youbrought Right.in? A. ... If sawsome more aand have

youit safe or not would notyou tell whether wasboard and couldn’t
Q. you. . . If couldn’t tell whetheryou? A. No.it, wouldselect

youit,if would discardsafe, youwas were doubtful aboutthe board
it if about it.”Yes,A. we were doubtfulit? we would discard

partit ofappears plaintiff that was hisIt thus that the understood
for that he hadplank,to a was fit use andwork determine whether

fit.reject by doubtfullyhim or He hadright anyto found unfitthe
ofexperience carpenter in the course which he hadlong as ahad

effectivelyInability to reason formany scaffolds. examine wasbuilt
discovery plaintiffof a The knewrejection as much as the defect.

possible defect,acoating plankon the coveredthat the cement
toagainst it. had nowas no assurance He reason believeand there
theyinspected any planksof the after werethe defendantthat had

coating brought forbrought The cement on thosepremises.to the
priorof no ofdayon the his accident was indicationhis selection

contrary.anything, Hence,it to theIf it wasexamination. indicated
may chargeduse to the defendant.representation of fitness for beno

coating, plaintiffconcealing of the the was notof the featureAware
misled, inhe resolve doubts the same manner aswas entitled toand
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rejection.defects, by him sayascertained It was for to whether he
planksanychose to use he was uncertain about. Whether or not

there was a reasonable and available known tomethod him for his
coating, important.of isremoval the not fitness,The doubt of

removal, Anywithout warranted refusal to use. selection between
mayand non-use which beuse found reasonable was toincident his

service.
Conceding plankoncoatingthat the the aconcealed defect dis-

it, plaintiffcoverable without the knew all that the defendant knew
it, coatingabout and its failure to remove orthe to withdraw the

plank supplyfrom did imply plank mightthe not that the be con-
if superficial appearanceinsidered suitable its no defect was ob-

Furnishing plankservable. a which had become incoated the course
plaintiffof the work and which the opportunityhad and was free to

reject prior dutyno ofimposed uponexamination the defendant.
suitabilityDoubtful as well as observed unsuitability was a test for

plaintiff employ.the to
bringThe principlefacts the case within the of Frame Houston,v.

375,N. H.78 and later accordant Thecases. motions for a nonsuit
and a directed granted.verdict should have been It becomes un-
necessary pass upon exceptionsto relatingnot to them.

Judgment thefor defendant.

All concurred.


