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injury becomes immaterialsubmitted to theresult,In the issue
is transferredexception upon which the caseproceeding, and thethis

upon.passedneed not be

.discharged.Case

sit: others concurred.J., did not theBurque,

Hillsborough, No. 3238.
May 6, 1941.

v. Lefebvre & a.RolandState
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Edward J. Lampron, City Solicitor, Broderick, CountyJ. Vincent
Solicitor, and Frank R. Kenison, Attorney-General (Mr. Kenison
orally), for the State.

Morris D. Hayden (ofStein and C. Covington York), (Mr.New
Covingtonorally), for the Lefebvres.

Arthur Hays and Franklin S. Poliak (both of New York)Garfield
(Winthrop Wadleigh brief),on the for the American Civil Liberties
Union, amici curiae.

Page, J. The title of Chapterthe case is erroneous. Since 110
relatingof the neglected delinquentPublic Laws to and children is

penal, (Statenot but protective v. H.Burt, 64, 66),75 N. the title
should not be incriminal form. spiritIn accordance with the of

act, properthe it bewould to entitle the In recase Roland Lefebvre
and others.

Chapter change110 custody neglectedauthorizes in ofthe a or
delinquent agewho eighteen (Sectionschild is the of 2,under 1, 3,
4, 9, 13).10, The children broughthere involved were before the

upon allegationsJuvenile bySession the Attendance Officer of the
public schools of Nashua Roland, (whosethat Loraine and Loretta
respective ages fifteen,are ten)twelve and had without excuse
failed to public theyattend either the toschool which had been
assigned or approved private school, during periodan the from

10, 1940, agreedOctober to 18,December 1940. The fact as to
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regular fromschool the datepublicat wasiseach that attendance
1940,9,4 until October when the schoolopening Septemberof on

theytime as shoulduntil suchsuspended all of themauthorities
forflag. onlyThe theirreasonto the Americanconsent salute

jointo in the salute.suspension their refusalwas
long regulation requiringby them had had aThe school attended

byregulation approvedwas the State Boardsalute,asuch and the
join ceremony,in thedeclined toof These childrenEducation.

they parents were “Jehovah’sand theirassigning reason thatas
Scripturesthey the forbid thethatthat believedWitnesses” and

belief, how-is that theidolatry.of It concededa formsalute as
goodinreligious and is held faith.of consciencestrange,ever is one

in the cere-participationfromto be excusedThe children asked
suspensionsrequest denied, and the followed.mony, wastheir

place them in anchildren, being poortoo toof theparentsThe
home,in owninstruction theirprivate school, providedapproved

of school authorities.approvalthe thewhich not meet withdid
form,regular in the children wereseem to beBy proceedings which

adjudged delinquent com-brought Session, andthe Juvenilebefore
respectiveperiods of theirSchool for themitted to the Industrial

Pending appeal,of this we orderedargument and decisionminorities.
tostayed and the children be releasedexecution of the order to be

custodyto of theirSchool and remanded thefrom the Industrial
parents.

upon generalproblem presented at firstWe shall discuss the
provisionsof ourspecificthe ofgrounds, with later consideration

appealed executed,from is these three childrenIf the orderstatute.
by breaking up ofparents family,the theand their will be visited
our forprimaryan of value in social life. The reason theinstitution

up family be no more than the conscientiousbreaking of the would
religious teachings of theirchildren, uponof theacts the based

may disciplineparents. that the school authorities theGranted
excluding publicby from benefits of the instruc-children them the

of thenormally (Constitution,tion the office State Partthat is
question still remains whether theSecond, 83), the statuteArticle

oper-toneglected delinquentto and children was intendedrelating
in as this.ate such a situation

purpose of is notgenerally penal,It is held that the such statutes
punishedchild shall be for breachprotective.but It is not that the

he shall have a better chance toregulation,of a or but thatlaw
Burt, Hook,In reworthy supra;v. 95 Vt.a citizen. Statebecome
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651;497; County, Wis.Wisconsin Industrial School v. Clark 103
Brown,Carnes, 335; Mill v. 31Super.,Commonwealthv. 82 Pa.

neglected delinquent,Utah, 473. If child is or asthe found to be
may custodystatute, parents depriveddefined in the the be of and

Pikunas,guardianship Peoplethe of the v. 260State substituted.
N. Y. todone, legislative72. But this should be the is beif intent

only familyeffected, upon pretty showinga that environ­clear the
byplainlyment is that childdefective and the State can better the

change custody parte Drye, 210;a of and Mich.control. Ex 250
Mill v. In re one condi­Brown, supra; Alley, 174 85. That someWis.
tion, might improved againstor what­more, be should be balanced

advantages may wayever environ­the home offer in the of normal
Brownell,ment. Hollis v. 129 Kan. 818.

poverty parents slightmay import comparedThe of the withbe of
the shouldatmosphere.factors of and a moral “Doubt belove

thoughin evenimperfectresolved favor of the home it be andeven
though its be not of musthighest. imperfectionsstandards the Its

strikingbe and its if the be bene-standards low indeed child would
by being publicfitted where itcommitted to the of a institutioncare

deprived onlywill be of and rela-freedom,not the love of friends
tives, subsequentyearsbut will with whichstigmabe branded a of
good Inmay partiallyconduct entirelyerase never remove.”but

Alley,re supra, 91.
Loving parents support,dowho their for their inbest children

nurture and of means.pecuniaryadmonition are worth thanmore
Righteous generous mayand be of thanimportancemotives more
notions that with form ormajority opinions goodchime of what is
what is the method of oneteaching patriotism.best It bewould
thing legislaturesayto author-permitthat the to schoolintended

prescribeto teachingities to excludeceremonial forms for such and
publicfrom privilegesschool from what-decline,those children who
motive,ever in whichto conform. But in ofview the sacredness

im-always religiousthe State has held it isconscience,freedom of
possible for legislatureus to attribute to authorizethe an intent to

breaking up familythe of life for someno other reason than because
byits religiousof members have scruplesconscientious not shared

majority scruplesof community, providedthe the at areleast those
good faith,in im-tingedexercised and their withexercise is not

morality by damageor rights puritymarked to of Thethe others.
theof action of children in regardsthe these is admitted.
Speaking juvenilewith concerningdirect reference to our statute
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delinquentneglected and children.courts, is tojurisdiction limited
by parent;his who habitu-neglectedA is abandonedchild is one who

disreputable place;anyinalms; is foundally begs or receives who
disreputable persons; whose home isorwho with viciousassociates

hiscruelty depravity parents,of or(a)of orneglect,unfit because
subsistence,provide proper education,parentsthe of his to(b) failure

necessary health,for his moralsor caresurgicalor care othermedical
or is in suchengages occupationin surround-or or anwell-being; who

mental orinjurious physical,to child’s moralings may proveas the
well-being.

any ofthat these childrensuggestionis not the faintestThere
inability parentsof theirneglected financialexcept as to theare thus

byprovided publictheequal to thatgive privateto them education
parentsIf the have failed intheschools, denied to children.now

(nor it of their chil-clearly is the faultthat, very not their faultit is
appearsfar asor sense. As thedren) anyin immoral anti-social

openiseducation that to allparents to have thewish these children
againstscruples salut-except have conscientiouschildren whothose
object tothey appearnor children to edu-ing flag.the Neither the

part patriotic program ofpatriotism; only of the thecation in the
they symbolicthe ceremonial of thepublic which differ isschoolswith

legislatureflag. that thesalute to cannot believe intendedthe We
subjectorparents, to themneglected byto call theirsuch children

inless confined an institu-being parents,to torn from muchtheir
472.Case, Sup.140Pa.tion. do not Marsh’sWe follow

in ourdelinquent as defined statute.anyNor of these childrenis
sort, nothe conten-no serious claim ofThe State now seems to make

by authorities,the under suchtion from schoolthat a child excluded
statutoryhere, habitually truant. Theas iscircumstances existed

any“who violates law of“delinquentof child” is one thisdefinition
wayward,any city ordinance, or who is disobedientState or townor
custodian,or orparent, guardianor who isbyuncontrolled his
deportsor so himself ashabitually home,from school or totruant

or P.injure endanger or of himself others.” L.or the health morals
legislatureno of110, 1; 1937,c. c. s. 2. find intent the152,s. Laws We

fromdelinquentsto who are excluded attendance be-treat as those
motives,they goodcause in faith from conscientious withoutact

orinjury others.to health or morals of themselvesthe
prescribeto theauthorities ceremonialrightThe of the school

rightif theor in issue. Butto is not now wereexpel the children
mayto issues now unneces-be to be seriousassumed, as which there
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sary decide, theto conclusion we have in thisreached leaves matters
position. The exclusion of publicthe children from education

proper custody parentsthem to the of for suchremits their educa-
parents givethe Iftion as can them. be a ofthere resultant want

education, appears way existing byto nothere be known to law
may supplied.which the want be If parents penalizedthe could be

sending approved (which theynot the tofor children an areschool
to do),unable such action not in forproperwould result education

children, they rightsthe if wish to exercise their undoubted of con-
science, theywhile the school insistauthorities still that salute the
flag receivinga toas condition their suitable We cannoteducation.

to suspensionorder the school authorities ofrevoke the the children.
Still can children,less we order the in spite of conscientioustheir
religious scruples, flagto may acceptedsalute the so theythat be
again inas students the schools. In re Jones, (2d),24 N. Y. S. 10.

powerThe statutes confer no accomplish any results,to of those and
might gravethere constitutionalitybe doubt as to the of an act

giving powerthe last mightmentioned. What be with mutualdone
tolerance, by waytact persuasionand of of the children and their

parents, by wayor of regulation, partialamendment of orthe its
suspension, byrather attemptedthan compulsion, legis-lies in the
lative and fields, judicial.administrative not in the

Nothing opinionin this is to affirming denyingtaken orbe as the
liability parentscriminal of the for compellingnot these children

to onattend school imposedthe conditions by School Board.the
questionThe whether Drew,State v. 89 N. H. 54 situ-controls such a

ation is not before us.

Complaints dismissed.

All concurred.


