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v.

Transportation a.Co. &Boston & Maine

v. Same.Charles P. Mullins

(Mr. orally),Upton I. Duncan Duncanand LaurenceRobert W.
plaintiffs.for the
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Piper (Mr.Demand, Sulloway, Piper orally),& Jones for the
defendant.

(Mr. orally),Murchie & Murchie Alexander Murchie for the de-
Chapdelaine.fendant

Branch, immediatelyJ. There was evidence that thebefore
accident, going “verythe bus was . .slowly . not much more than
10 or 15 probably”miles an hour “goodand that the driver made a
stop”; “stopped veryhe easy”; jar any-that no to it or“there was

justthing, stop.”a natural jury acceptedIf the this ofview the
occurrence, they mayas done, negligencehave nothere was in the
operation of adequatelybus which plaintiff’sthe foraccounted the
fall necessary.and a search for some other cause became The
plaintiff’s conduct,own therefore, inquirybecame a natural source of

fully explored byand was counsel in the examination of witnesses.
distinguishedcaseThe is thus Lisbon,from Robertsv. H.84 N. 266.

appearedIt that sittingMrs. Mullins was on frontthe seat with
nothing her,in front of paying no progressattention to the of the
bus, eyes lap.with her in manyher She triphad taken this times

findablyand was aware that more or stops necessaryless sudden are
incidents of bus travel. Under sittingthese circumstances she was

edgeon offorward the in positionthe seat an that,unstable so as
justone said,witness “she fell floor;down on down,the she slid that

Iis all saw.” Under uponthese circumstances some instruction the
subject contributoryof negligence objectionwas forcalled and the
to submissionthe of this juryissue to the is overruled.

chargeThe jury uponto the pointthis as “If youwas follows:
negligencefind there was on onparttheir or the[the defendants’]

part of either one injuries youthat caused the plaintiff,to the then
go stepone further,would propositionand consider of whichthe law

applies inalso all these cases which in one,and has been raised this
negligencethat there was contributory on partthe of Mrs. Mullins

brought injuriesthat about the Every us,to of of course,herself. one
requiredis to protectuse our against injuriessenses to ourselves

allunder question youcircumstances. The for to so fardetermine
as Mrs. Mullins’ conduct is isconcerned, whether it was the conduct

personof of average prudencea circumstances;under the whether
she in passengerrode the bus a ride,as ordinarilywould and whether

anythingwas injurythere she could have preventdone to to herself.
questionis noThere she no control operation bus,had over the of the
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imputed tobus, negligent,if could not her.operation of the beso the
reasonablyto careful and attentivedo, say,to as I was beAll she had

itpossible. youif If findinjury to it waspreventin to herselforder
injury sustainedpossible preventfor her to the which shenotwas

ofquestionas the hercourse, is end of the case so farof that the
negligence concerned.”is
' conceptaddition to thespecificacontainedThese instructions

correctly jury,to thenegligence previously statedof which had been
torequiredis to use our sensesus, course,of of“Everyi.e. one

thisagainst injuries circumstances,”all andprotect underourselves
form “All sheslightlyin different as follows:repeatedidea was

reasonably into careful and attentivedo, say,I was behad to as
possible.”if The factinjury to herself it waspreventorder to

onrequirement of care theas minimum duethis was stated athat
emphasis.giveto it addedpart the was calculatedplaintiffof

clearly plaintiffTheunsound.propositionsof areBoth these
protect injuriesagainstto torequired use her senses herselfwas not

pro-incases this state establish theall circumstances. Threeunder
althoughnecessarily negligent heis notposition passengerthat a

againstprotect himselfto his senses togoes sleep'to and thus fails use
Company,557; Miltimore v. 89Joyal, N. H.injury. Gilbert v. 89

equally272; Cantin, N. H. It is well settledH. v. 85 489.N. Salvas
and atten-necessarilyis not bound to be “carefulpassengerthat a

Lewis,injury himself. v. 89preventin to to”tive order Laflamme
277; Haines,v. N. H.69; Andrews, N. H. Hoen 85N. H. Mason v. 86

ofrequiring passenger,of in the absenceis no law a36. “There rule
unsuitability driver, keep a lookoutknowledge part of in his toon his

assumptionrely uponto that hisperilfor is entitled theahead. He
in ofregard safety,for his the absence knowl-driver will act with due

supra,Andrews,Mason v. 279.edge that is not in fact the case.”such
only “induty self-protective action arises thepassenger’sA to take

know.” Salvaspresence dangers which he knows or shouldof about
474;493; Railroad,v. 85 N. H.Cantin, 489,v. 85 N. H. Robinson

Corporation, ante174;v. N. H. Boston v. 392Smart,Jackson 89
day.thisdecided

“reasonably” with wordsthe word in connection theThe use of
the in-quotationabove cannot saveand attentive” in the“careful

clearly implied.duty attentive Thestruction. Some to be was
laymento “not towas addressed and was so framed asinstruction

certainty.”proper thought juryto a with reasonableconvey the
Railroad, 522,81 N. H. 532. Neither can thesev.West instructions
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bybe to previous negli-defended reference the correct definitions of
gence. general principleThe that a verdict will not be set aside

insufficientlybecause of an ainclusive statement of rule of law in
juryto when apparent chargeinstructions the it is from the whole

jurythat not misled thereby, Shepard,the were Theobaldv. N.75 H.
52; v.Taylor Thomas, 410, helpN. H.77 does not the defendant.

aThis is not case of an insufficiently inclusive statement of a rule
of positive duty givenlaw but an inaccurate statement of a in elabora-

generaltion of ofduty self-protection.the It neverhas been held
jury rejectedthat a will be assumed to have erroneous statements

of the of generallaw because correct an principlestatements inclusive
previously given.have been

plaintiffs’ exceptionsThe in following plain-were the form: “The
tiffs toexcept contributorythe instructions on negligence, in which

jury theythe toldwere should anythingconsider whether there was
dutyshe could have done thatand it was her to reasonablybe careful

attentive, on groundand pro-the that these instructions invade the
jury.” again:of plaintiffs except generallyvince the “TheAnd to

charge contributory negligence groundthe on on instructions,the the
together whole,taken as a would hold plaintiff, Mullins,the Mrs.

higher dutyto imposeda by appearsthan is law.” It thus thethat
“precise objection uponrelied was called to attention ofthe the
court,” v. Railroad, supra,West 530, and since “the matter sowas
presented to the court that the of understandingchance an erroneous
might bybeen explanatoryhave obviated a statement,brief the
exception must be sustained.” v. supra, HallRailroad, 533;West
v. Co.,Insurance 90 H. 191,N. 196.

New trial.

J.,Burque, did not sit: the others concurred.


