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twenty permilesplaintiff,most to the notfavorable did exceed
support nosays, him,hour. He and two witnesses that there was

northone in or the when startedthe intersection in cross-walk he
along.no proceededand in front of him he His of trafficone as lane

was clear. From all this it that was attentivecould be found he
drivingthat in opinion carefully.and his he This is such evi-was

dence, coming qualified,from one ofthat warrants the admission
question discussion,the be ofunder and his answer thereto can

supported byto triers of facts, particularlyassistance the when
evidence to v.the same effect from five witnesses. Reedother
Company, 59;156, 161; 54,84 N. H. N.Lussier,Dimock v. 86 H.
Kelly Simoutis,v. 87,90 N. H. 90.

Judgment for defendant.

Branch, J., did not sit: othersthe concurred.

Coos,
No. 3239.3,June 1941.

E.Warren Dowse v. Maine Central Railroad.
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(Mr. Hening forHening orally),RipleyLeon D. D.and Crawford
plaintiff.the

(Mr. for theIrving Hinkley orally),A.Hinkley Hinkley&
defendant.

ofin townplaintiff’s was situated theMarble, J. The farm
20,on TheSeptemberthe 1939.Stratford, and accident occurred

place approximatelyrantrack the of the accidentdefendant’s at
Railwaynorth track of the Canadian Nationaland south. The

lay of thatplaintiff’son westparalleled west,it the and the meadow
wayalong right east,of on thetrack. A ran thefence defendant’s

way crossing questioningave byin ofgateand a this access thefence
astripto the of two sets of tracks. There wasland between the

sixty track,of National and afence west the Canadianabout feet
intogate openedin that fence the meadow.

years. Eachoccupied his for about nineteenplaintiffThe had farm
tofall, beginning September,first of he was accustomedabout the

drivingfeeding,for theturn of cows into the meadow fallhis herd
incrossing morning late afternoon.cows in the and back theover the
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crossingapproachThe to upthe from the west a sharpwas incline.
pastAt half four on theabout afternoon of the plain-accident the

totiff’s son went the in hismeadow automobile to drive the cows
(about twenty in tonumber) the barn. After he had collected the

gate,at trains,” openedherd the west he “listened for gatethen the
Startingand to his car,returned automobile. the he drove the cows

ofahead it across the Canadian trackNational and toward the east
opengate, wayhe had left on hiswhich to the meadow. The distance

gatefrom tothe west the defendant’s track was about 150 feet.
crossingthe this a compris-While cows were track southbound train

ing enginean and ten or twelve cars struck the last three cows. The
locomotive whistle was blown almost simultaneously with the acci-
dent; not ringthe bell did at regularall. This train onlywas the
daily passingsouthbound train plaintiff’sthe farm.

The approached crossingtrack the on by higha curve flanked
Aknolls. train could crossingbe seen north of the for a distance

approximatelyof feet. posted sign318 The defendant had ona the
stating signals giveneast fence that no by approachingwould be

trains. This plaintifffact was known to the and son. The trainhis
was more than two hours running speedlate and was fortyat a of or
forty-five hour,miles an which twentywas from ten to miles an hour

than its speed. plaintiff’sfaster usual The son that this trainknew
frequentlywas He not passedlate. did know itwhether had the
orfarm not when started crossing:he to drive the cowstoward the

Although statutorythe defendant was no obligation giveunder to
warning approach (Wentworthof the train’s Railroad,v. N. H.86
251, 252), it was not duty exercising degreeabsolved from the of a
of care commensurate with Railroad,the known situation. Stockerv.

H. 401, 404;83 N. Railroad, 274;Morris v. 85 N. H. 265, Czechv.
Railway, 38, 42, 43;68 Minn. 22 1004,R. C. L. 1005.

Each fall for past years plaintiffthe pasturingnineteen the had been
inhis cows adjoiningthe meadow passingthe tracks. Trainmen the

dayfarm each must have themseen there and have thatunderstood
they would be driven back the the night-across track to barn before
fall. The defendant charged knowledgewas with of facts.these

Railway,Lovett 345,v. N. H.85 Under such349. circumstances
jurythe was entitled to on partfind that due care the defendant’s

required a relatively operationslow and of thecareful train over the
crossing particularat that hour, runningand that the of the train
at unusual speed warning approachand without of its constituted
negligence.
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comprisedsign-, made,to hasposted which reference beenThe
Laws,4 ofchapterof of 380 the Publicin full sectionprintingthe

together followingwithgates private crossings, therelating atto
gatesCrossing, or bars must bea and the“This is Privatenotice:

bygiven approachingsignals are trains.nokept closed.
AnyHERE.FORBIDDEN TO OR CROSSARE ENTERTRESPASSERS

gates securely,crossing close or barsusing must the andtheperson
full ofprosecuted to the extent the law.”so to do will befor failure

placedthe ontestified that notice had been thesonplaintiff’sThe
inquiryIn to as whatyears answer an tofour before.aboutfence

did,then he said:way he or his father “Thereof caution”“in the
plaintifffact that the acted withcould Themuch we do.”wasn’t

recovery as ofprecludedid not a matterknowledge of this notice
onlyofassumption applicablerisk is to theofdoctrineThelaw.

Papakalos ante, 265,Shaka,v. andservant relation.andmaster
that he “listenedson further testifiedplaintiff’sThecited.cases

gatewest and that he heardopening thenorth” beforethetoward
coming throughtime while those cows werethat “all thenothing, and

protestedHe that was not aeyean north.” there“kepthethere”
protectnotwhich he did do “to the cows.”thing could have donehe

definitely passed.that the train hadobliged to ascertainnotHe was
long vigil.a Nor was hisobligation would have entailedSuch an

negligent. nodriving necessarily There is directthe cowsofmethod
by car, anythinghis northe is thereconcerning, noise madeevidence

ifsuggestionthe that he hadconclusivethat rendersin the record
of an automobile “he would have heard theinon foot insteadbeen
sufficiently action tosoon to have taken someof the trainapproach

negligenceway.” contributoryofof the The issuecattle outget the
>■jury.for thewas

of evidence that itsexcepted to the admissionThe defendant
ofpossessionto take thea livestock dealerstation,agent directed

alreadyof hadthat fact beenof cows. Since evidencethecarcasses
unavailing. v.exception is Stateobjection, thewithoutintroduced

McCleary,Clapp 89270; Charles G. Co. v.Harmon, 267,N. H.88
65,H. 66.N.

ques-juryto the of theexcepted to the submissionThe defendant
crossingofanything ordinaryin use thethethere wastion “whether

requirednecessarily tospecial protection.” The timeforto call
Nationalgate across the Canadiancows from the westthedrive

way sharp graderight upof the to theanddefendant’strack' to the
jury properly findmightthea situation whichcrossing presented
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high degree of on thedemanded a care occasions when train was as
ofday employed bylate as it on the the Aswas accident. the Pre-

siding Justice, “special protection”the term had reference to some
precaution warning plaintiff signalother than the notice the that no

given. jurywould of the thebe The submission issue to was not
error.

excepted of questionThe defendant also to the submission the
“warning signal” given.or not a bywhether should have been If

Presiding warningthis meant requiredterm the Justice had the to
given approaches eightybe ofwhenever a locomotive within rods a

grade crossing highway (P.over a c. s.L., 249, 23), there would be
argument warning signalmuch in the thatforce defendant’s a would

preventednot have accident. the notthe But term was so defined.
personsAll are aware that the of asound locomotive whistle carries

very distance, juryfor maya considerable and the well iiave concluded
light judge’s chargein the of the that due peculiarcare under the

(oneof beingthecircumstances case circumstance the oflateness the
train) ringing of prolongeddemanded a continuous the bell and or
repeated whistle,of signalsblasts the and that these should have

point crossing.been at a far ofcommenced north the Since the
plaintiff’s wasson at all times within of cows, findingfive feet the a

signals givenif keptthat such had been couldhe have the fromcows
long enoughtrack pass justifiedthe for the train to bywas the

evidence.
necessity warningThe for signals, point which,the at if reason-

ably required, they should have initiated,been their efficacy,and if
questionsgiven, properlywere all of fact bydealt with Presidingthe

Justice in his to jury.instructions the
After plaintiffthe defendant had moved for a nonsuit, the was

permitted reopento the case and introduce relatingevidence to the
speed of train. excepted groundthe The defendant on the that the
only allegations of negligence in the writ were give“failure to a
signal and failure to down alongcut the banks both sides of the
track.” The speedevidence was The ofadmissible. the wastrain
a determiningcircumstance to be in necessityconsidered the for
signals. Railroad, 10, 12;Watkins v. 83 N. Company,H. Perreault v.

306,N.87 H. 311. Furthermore, although speedexcessive is not
allegedspecifically in it isdeclaration, generalthe there stated in

terms that the “negligently,defendant unskillfully unlawfullyand
managed, governed, enginecontrolled and train,”conducted said and
and that “for want of good and sufficient managementcare and
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loss. It was theplaintiffthe sustained his within discretionthereof,”
reopenplaintiffto the to his case. Stone v.permitcourtof the trial

288,Mills, N. H. 290.71
exceptions are overruled.The defendant’s

Judgment on the verdict.

J., in the result: the others concurred.Allen, C. concurred

Strafford,
No. 3256.25, 1941June
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